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CRIMINAL  LAW 


PART  II 


CHAPTER  VII 
CRIMES  AGAINST  THE  PERSON 

ASSAULT,  BATTERY,  AND  MAYHEM 

§74.  An  Assault  as  an  Attempt.  Any  attempted 
unlawful  interference  with  the  person  of  another,  calcu- 
lated to  cause  bodily  harm,  is  an  assault.  In  this  sense — 
and  it  is  only  in  this  sense  that  assault  is  used  in  the  older 
books — an  assault  is  merely  one  kind  of  attempt,  and,  as 
such,  comes  within  what  has  already  been  said  on  attempts 
in  general.^ 

§  75.  An  Assault  as  a  Substantive  Crime.  But  while  in 
the  older  books  assault  was  used  to  designate  a  particular 
kind  of  attempt,  it  had  this  peculiarity  that,  when  it  ended 
in  a  battery,  it  was  not  lost  sight  of  in  the  completed  crime, 
but  the  wrongdoer  was  charged  with  assault  and  battery. 
Thus  Hawkins^  says : 

'*It  seems  that  an  assault  is  an  attempt  or  offer,  with 
force  and  violence,  to  do  a  corporal  harm  to  another,  as  by 
striking  at  him,  with  or  without  a  weapon,  or  presenting  a 
gun  at  him  at  such  a  distance  to  which  the  gun  will  carry, 
or  pointing  a  pitchfork  at  him,  standing  within  reach  of  it, 
or  by  holding  up  one's  fists  at  him,  or  by  any  other  such 
like  act  done  in  an  angry,  threatening  manner;  and  from 
hence  it  clearly  follows  that  one  charged  with  assault  and 
battery  may  be  found  guilty  of  the  former  and  yet  acquitted 
of  the  latter.  But  every  battery  includes  an  assault.  There- 
fore, on  an  indictment  of  assault  and  battery,  in  which  the 

1  See  §  25  et  seq.  2  1  P.  C.  110. 
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assault  is  ill-laid,  if  the  defendant  be  found  guilty  of  the 
battery,  it  is  sufficient. ' ' 

But  of  the  two  words,  assault  was  much  the  more  com- 
mon and  much  the  less  technical.  It  was  also  much  more 
convenient  and  less  cumbersome  than  assault  and  battery, 
and  so,  except  where  technical  exactness  was  necessary, 
it  came  to  be  generally  used  in  its  place.  Thus  its  char- 
acter as  an  attempt  became  less  and  less  pronounced, 
and  the  criminal  codes  accelerated  this  by  making  many 
assaults  substantive  crimes. 

So  at  the  present  time  assault  is  used  not  only  in  its  origi- 
nal sense  as  an  attempt,  but  also  very  generally  as  a  sub- 
stantive offense,  and  even  as  a  substitute  for  the  old  assault 
and  battery.  Considerable  confusion  in  the  cases  would 
have  been  avoided  had  this  double  meaning  been  more 
clearly  recognized. 

§  76.  Force  and  Violence.  Hawkins  explains  what  he 
means  by  * 'force  and  violence"  when  he  goes  on  to  say: 

"Notwithstanding  the  many  ancient  opinions  to  the  con- 
trary, it  seems  agreed  at  this  day  that  no  words  whatever 
can  amount  to  an  assault.  It  seems  that  any  injury  what- 
soever, be  it  ever  so  small,  being  actually  done  to  the 
person  of  a  man  in  angry,  revengeful,  rude,  or  insolent 
manner,  as  by  spitting  in  his  face,  or  any  way  touching  him 
in  anger,  or  violently  jostling  him  out  of  the  way,  are 
batteries  in  the  eye  of  the  law." 

The  principle  that  mere  words  do  not  amount  to  an 
assault  was  applied  under  rather  extreme  circumstances  in 
the  case  of  State  v.  Daniel.^  The  prosecutor  in  that  case 
was  a  colored  man,  and  the  trial  judge  had  instructed  the 
jury  that,  if  the  defendant  had  cursed  the  prosecutor, 
Alston,  and  ordered  him  to  come  to  him,  and  Alston  obeyed 
through  fear,  the  defendant  was  guilty  of  an  assault.  But 
this  was  held  to  be  error.    The  court  said : 

**It  may  be,  as  suggested,  that  the  positions  of  the  two 
parties  were  relatively  unequal,  as  the  defendant  belonged 

3  136  N.  C.  571, 
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to  a  strong  and  dominant,  and  the  prosecutor  to  a  weak  and 
servile  race,  and  it  may  further  be  that  the  words  of  the 
prosecutor  as  he  approached  the  defendant  were  the  cring- 
ing utterances  of  servility  and  showed  great  humility  and 
submissiveness,  because  of  the  lowliness  of  his  station  in 
life  compared  with  that  of  the  defendant,  and,  therefore,  he 
abjectly  obeyed  the  latter 's  command  to  come  to  him.  All 
this  may  be  true ;  and  while  it  reflects  little  credit  upon  the 
defendant,  whose  conduct  as  it  now  appears  to  us  cannot 
be  too  severely  condemned,  it  cannot  have  the  effect  of 
reversing  a  long-established  principle  of  law  to  which  we 
must  adhere ;  it  being  founded  upon  reason  and  justice,  and 
treated  by  the  courts  and  text-writers  as  one  of  universal 
application." 

But  force  and  violence,  even  of  the  mild  kind  mentioned 
by  Hawkins,  is  not  always  necessary  to  constitute  an 
assault,  at  least  in  the  United  States.  Thus  in  the  case  of 
Commonwealth  v.  Stratton,*  it  appeared  that  the  defend- 
ant with  another  young  man  had  called  upon  certain  young 
women  and  during  the  call  had  offered  them  some  figs, 
which  they  had  eaten,  they  having  no  reason  to  suppose 
that  the  figs  contained  any  foreign  substance.  As  a  matter 
of  fact,  the  young  men  had  put  into  the  figs  something  that 
they  had  procured  by  the  name  of  ''love  powders",  which 
had  been  represented  by  the  person  of  whom  they  got  them 
to  be  perfectly  haimless.  The  young  women  were  taken 
sick,  and  the  evidence  indicated  that  one  of  the  ingredients 
of  the  powders  was  cantharides  and  that  this  had  caused 
the  sickness.    The  court  said : 

"Although  force  and  violence  are  included  in  all  defini- 
tions of  assault,  or  assault  and  battery,  yet  where  there  is 
physical  injury  to  another  person,  it  is  suflScient  that  the 
cause  is  set  in  motion  by  the  defendant,  or  that  the  person 
is  subjected  to  its  operation  by  means  of  any  act  or  control 
which  the  defendant  exerts. ' ' 

In  the  English  case  of  Regina  v.  Clarence,*'  there  was 
chance  for  the  application  of  the  same  principle,  but  the 
application  was  not  made.    In  that  case  a  husband  had 

*  114  Mass.  303.  e  16  Cox  C.  C.  511. 
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infected  his  wife  with  a  venereal  disease,  and  it  was  argued 
that  even  though  it  were  not  rape,  it  was  infection  by 
the  application  of  an  animal  poison  and  that  this  amounted 
to  an  assault.  Mr.  Justice  Stephen,  however,  was  of  the 
opinion  that  the  communication  of  disease  would  not  come 
within  the  common  conception  of  an  assault.    He  said : 

"If  a  man  by  a  grasp  of  the  hand  infects  another  with 
smallpox,  it  is  impossible  to  trace  out  in  detail  the  connec- 
tion between  the  act  and  the  disease,  and  it  would,  I  think, 
be  an  unnatural  use  of  language  to  say  that  a  man  by  such 
an  act  'inflicted'  smallpox  on  another." 

And  he  cited  English  authorities  to  show  that  poisoning 
is  not  an  assault.  The  discussion  in  the  case  turned  largely 
on  a  point  to  be  noticed  presently,®  but  the  statement  of  the 
learned  justice  seems  to  be  an  accurate  exposition  of  the 
English  law  on  the  point  involved,  and  doubtless  expresses 
the  law  in  many  American  jurisdictions. 

§  77.  Fraud.  The  principal  point  of  discussion  in  the 
case  just  referred  to,  was  as  to  whether  "the  man's  con- 
cealment of  the  fact  that  he  was  infected  was  such  a  fraud 
as  vitiated  the  wife's  consent  to  his  exercise  of  marital 
rights,  and  converted  the  act  of  connection  into  an  assault." 
It  is  conceivable  that  the  court  might  have  held,  even 
though  it  could  not  be  rape  because  of  the  marital  rela- 
tion, that  it  would  be  an  unlawful  interference  with  the 
wife's  person  and  so  an  assault;  but  the  majority  of  the 
court  were  of  the  opinion  that  if  the  act  of  intercourse  were 
an  assault,  it  must  also  be  rape,  and  were  of  the  opinion 
that  it  did  not  come  within  the  cases  holding  certain 
fraudulent  acts  of  intercourse  rapes.'' 

But  in  the  case  of  Bartelt  v.  State,^  it  was  held  that 
where  a  man  who  claimed  to  be  a  magnetic  healer,  in  the 
pretended  practice  of  his  profession,  caused  a  girl  of 
eighteen  to  expose  her  person  to  his  view  for  his  evil  pur- 
poses, and  she  submitted  because  of  her  ignorance,  and 
under  those  circumstances  and  for  such  purpose  he  secured 

e  See  infra,  §  78.  8  106  Wis.  342. 

f  See  infra,  §  89. 
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the  opportunity  of  laying  his  hands  upon  her  body,  he  was 
guilty  of  the  offense  of  assault  and  battery.  In  this  class 
of  cases  the  theory  is  that  there  is  a  consent  to  medical 
treatment  and  nothing  else,  and  this  theory  has  been  applied 
not  only  in  cases  of  indecent  assaults,  but  also  in  cases  of 
sexual  intercourse,^  both  in  the  United  States  and  England. 

§  78.  Consent.  The  stress  laid  on  ''force  and  violence'* 
as  an  element  of  assault  in  England  has  apparently  been 
responsible  for  the  decisions  there  holding  that  one  attempt- 
ing carnal  intercourse  or  indecent  liberties  with  a  child 
under  the  statutory  age  of  consent,  but  with  the  child's 
consent,  is  not  chargeable  with  an  assault,  but  merely  with 
an  attempt  to  commit  the  statutory  offense.  In  the  United 
States  the  decisions  have  been  otherwise,  on  the  ground 
that  the  child  is  incapable  of  consent,  and  that,  therefore, 
the  act  is  as  much  an  assault  as  if  the  child  had  been  asleep 
or  drugged. 

But  although  they  go  a  great  way  in  England  in  holding 
that  there  is  no  assault  where  the  party  against  whom  the 
act  is  directed  has  given  his  consent  to  it,  yet  they  do  not 
extend  this  to  acts  likely  to  cause  death,  serious  injury,  or 
a  breach  of  the  peace.  Thus  in  Regina  v.  Coney,^^  two 
prize  fighters  were  convicted  of  assaults  upon  each  other 
and  it  was  urged  that  each  had  consented.  Mr.  Justice 
Hawkins  in  his  opinion  said : 

"Nothing  can  be  clearer  to  my  mind  than  that  every 
fight,  in  which  the  object  and  intent  of  each  of  the  com- 
batants is  to  subdue  the  other  by  violent  blows,  is,  or  has  a 
direct  tendency  to,  a  breach  of  the  peace,  and  it  matters 
not,  in  my  opinion,  whether  such  fight  be  a  hostile  fight 
begun  and  continued  in  anger,  or  a  prize  fight  for  money 
or  other  advantage.  In  each  case  the  object  is  the  same, 
and  in  each  case  some  amount  of  personal  injury  to  one  or 
both  of  the  combatants  is  a  probable  consequence,  and 
although  a  prize  fight  may  not  commence  in  anger,  it  is 
unquestionably  calculated  to  rouse  the  angry  feelings  of 
both  before  its  conclusion. 

''The  cases  cited  of  alleged  indecent  assaults  on  young 

»  See  infra,  §  89.  lo  8  Q.  B.  Div.  534. 
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children  by  their  consent  are  no  authorities  to  the  contrary, 
and  may  all  be  disposed  of  in  this  one  observation,  viz, 
that  the  indecent  impositions  of  hands  charged  in  those 
assaults  neither  involved,  nor  were  calculated  to  involve 
breaches  of  the  peace;  and,  therefore,  being  by  consent, 
were  not  punishable  as  assaults  any  more  than  they  would 
have  been  had  the  objects  of  them  been  for  the  most 
innocent  purposes." 

That  participants  in  a  prize  fight  are  guilty  of  assault  is 
also  the  general  rule  at  common  law  in  this  country, 
although  in  a  few  states  a  fight  with  fists  by  agreement  has 
been  held  an  affray  rather  than  an  assault.  This  would 
require  the  fight  to  be  in  a  public  place  to  make  it  criminal. 
The  ordinary  incidents  of  boxing,  wrestling,  fencing,  or 
football  playing  are  not  considered  assaults,  although  if 
they  are  calculated  to  cause  serious  injury  or  death,  it  will 
be  no  defense  that  they  are  allowed  by  the  rules  of  the 
game. 

§  79.  Exposure  of  Child.  In  the  case  of  Regina  v.  Ren- 
shaw,^^  where  a  mother  was  indicted  for  an  assault  in  hav- 
ing left  her  illegitimate  child,  a  baby  ten  days  old,  wrapped 
in  a  piece  of  flannel  at  the  bottom  of  a  dry  ditch  in  a  field 
and  then  gone  to  a  place  ten  miles  distant,  Baron  Parke 
instructed  the  jury  that  ''there  were  no  marks  of  violence 
on  the  child,  and  it  does  not  appear,  in  the  result,  that  the 
child  actually  experienced  any  injury  or  inconvenience,  as 
it  was  providentially  found  soon  after  it  was  exposed ;  and, 
therefore,  although  it  is  said  in  some  of  the  books  that  an 
exposure  to  the  inclemency  of  the  weather  may  amount  to 
an  assault,  yet  if  that  be  so  at  all,  it  can  only  be  when  the 
person  exposed  suffers  a  hurt  or  injury  of  some  kind  or 
other  from  the  exposure." 

This  instruction  is  in  line  with  the  English  cases  holding 
that  poisoning  is  not  an  assault,  based  on  the  ordinary 
meaning  of  assault  as  something  in  the  nature  of  a  blow, 
involving  force  and  violence,  but  it  seems  clear  that  in  the 
above  case  there  was  an  unlawful  interference  with  the  per- 
son likely  to  result  in  serious  bodily  injury ;  and  as  in  hold- 

11  2  Cox  C.  C.  285. 
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ing  poisoning  to  be  an  assault,  the  American  cases  have 
merely  gone  back  to  the  older  English  cases,  so  in  a  case  of 
this  kind  it  seems  likely  that  the  American  courts  will  go 
back  to  the  older  English  authorities,  and  hold  an  exposure 
of  this  kind  an  assault.  In  most  states  an  exposure  of  this 
kind  is  made  a  specific  statutory  offense. 

§  80.  Putting  in  Fear.  Where  a  person  offers  violence 
to  another  and  has  the  ability  to  carry  out  the  threat,  or  at 
least,  has  the  means  which  to  both  parties  are  apparently 
adapted  to  that  end,  he  may  fairly  be  held  for  an  attempt, 
and  so  for  an  assault  in  the  older  sense  of  that  word.  But 
even  though  the  means  appear  to  the  other  party  to  be 
adapted  to  that  end,  if  they  are  not  so  in  fact  and  he  knows 
they  are  not,  he  cannot  properly  be  said  to  be  guilty  of  an 
attempt  to  do  the  act  apparently  threatened.^^  He  cannot 
have  the  intention  to  do  something  that  he  knows  it  is  im- 
possible for  him  to  do.  Thus  he  cannot  properly  be  said 
to  attempt  to  kill  where  he  merely  points  a  dummy  re- 
volver at  a  man  for  the  purpose  of  frightening  him.  So 
if  assault  had  only  the  meaning  of  an  attempt,  such  an  act 
would  not  properly  constitute  an  assault,  but  we  have  seen 
that  assault  is  also  very  commonly  used  today  to  indicate  a 
substantive  offense,  and  then  the  question  arises  as  to 
whether  the  causing  of  reasonable  apprehension  of  bodily 
harm  by  a  show  of  violence  may  not  be  an  assault  in  this 
other  sense  of  the  word. 

This  was  the  point  involved  in  Commonwealth  v.  White,^^ 
where  the  gun  used  was  not  loaded.     The  court  said: 

"It  is  not  the  secret  intent  of  the  assaulting  party  nor  the 
undisclosed  fact  of  his  inability  to  commit  a  battery,  that  is 
material;  but  what  his  conduct  and  the  attending  circum- 
stances denote  at  the  time  to  the  party  assaulted.  If  to 
him  they  indicate  attack,  he  is  justified  in  resorting  to 
defensive  action.  Tne  same  rule  applies  to  the  proof  neces- 
sary to  sustain  a  criminal  complaint  for  an  assault.  It  is 
the  outward  demonstration  that  constitutes  the  mischief 
which  is  punishable  as  a  breach  of  the  peace." 

12  See  supra,  §  29.  13 110  Mass.  407. 
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Or,  as  sometimes  stated,  a  show  of  violence,  which  will 
justify  the  use  of  force  in  self-defense,  and  thus  tend  to  a 
breach  of  the  peace,  is  an  assault.  Once  admit  that  an 
assault  may  be  something  else  than  an  attempt  to  commit 
a  battery,  and  this  result  is  a  natural  one.  It  is  entirely 
consistent  with  the  old  doctrine  that  threats  do  not  consti- 
tute an  assault,  as  mere  threats  do  not  justify  the  use  of 
force  in  self-defense,  *'as  the  law  supposes  that  against 
mere  duress  of  language  ordinary  firmness  will  be  a  suffi- 
cient protection."^*  The  States  are,  however,  pretty  evenly 
divided  on  this  question. 

§  81.  Injury  to  the  Person.  To  constitute  an  injury  to 
the  person  it  is  not  necessary  that  the  person's  body  should 
have  been  touched.  Thus,  to  strike  his  cane,  or  seize  hold  of 
his  coat,  may  be  sufiicient.  But  where  the  trial  court 
instructed  the  jury  that  *4f  the  defendant  struck  Charles 
Bein's  horses  with  a  club,  in  a  rude  and  angry  manner, 
while  Bein  was  driving  his  team,  the  defendant  is  guilty  of 
an  assault  and  battery"  the  higher  court  held  that  this  was 
error.^^  The  court,  however,  laid  some  stress  on  the  fact 
that  Bein  **may  have  been,  as  is  frequently  done,  driving 
his  horses  from  one  pile  of  com  to  another,  by  words  of 
command,  without  being  in  the  wagon  or  having  hold  of 
the  lines."  And  in  the  case  of  People  v.  Moore,^^  where 
the  complainant  had  been  driving  in  his  sleigh  and  the 
defendants  seized  the  lines  in  front  of  the  complainant's 
hands  and  directed  another  to  take  the  horses  by  the  head 
and  turn  them  around,  which  he  did,  it  was  held  that  he 
was  guilty  of  an  assault. 

The  court  said:  *' Defendant  urges  that  this  was  no 
assault,  for  the  reason  that  there  was  no  intention  to  hurt 
Snyder ;  and  that  he  did  not  lay  his  hands  upon  him.  It  is 
plain,  however,  that  the  force  which  he  applied  to  the 
horses  and  sleigh  just  as  effectually  touched  the  person  of 
Snyder,  as  if  he  had  taken  him  by  the  ears  or  shoulders  and 
turned  him  right  about  face.    The  horses  and  sleigh  were 

1*  state  V.  Daniel,  136  N.  C.  571.  "  50  Hun,  356. 

15  Kirkland  v.  State,  43  Ind.  146. 
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the  instruments  with  which  he  directed  and  augmented  his 
personal  and  physical  force  against,  and  upon  the  body  of, 
Snyder.  Snyder  did  receive  bodily  harm.  One  receives 
bodily  harm,  in  a  legal  sense,  when  another  touches  his 
person  against  his  wOl  with  physical  force,  intentionally 
hostile  and  aggressive,  or  projects  such  force  against  his 
person." 

§82.  False  Imprisonment.  False  imprisonment  has 
been  called  an  aggravated  form  of  assault  and  ' '  is  described 
to  be  every  restraint  of  a  man's  liberty  under  the  custody 
of  another,  either  in  a  jail,  house,  stocks,  or  in  the  street, 
whenever  it  is  done  without  a  proper  authority.  "^^  Ordi- 
nary cases  are  clear  enough,  but  where  a  man  has  been 
restrained  from  going  only  one  way,  authorities  differ  as 
to  whether  this  amounts  to  false  imprisonment ;  the  English 
authorities  holding  that  it  does  not,  the  American  author- 
ities generally  that  it  does. 

§  83.  Kidnapping.  Kidnapping  is  the  most  aggravated 
form  of  false  imprisonment  and  in  its  origin  would  seem 
to  have  been  confined  to  the  abduction  of  children,  and  in 
some  jurisdictions  it  is  still  so  confined.  In  others  it  is 
to  be  distinguished  from  ordinary  false  imprisonment  only 
in  involving  an  element  of  secrecy,  and  the  conveying  of 
the  imprisoned  person  to  some  other  place.  In  some  juris- 
dictions the  person  must  be  conveyed  outside  the  country 
or  state. 

§  84.  Other  Aggravated  Assaults.  At  the  common  law 
attempts  to  commit  felonies  and  assaults,  along  with  other 
attempts,  were  misdemeanors.  By  statute  many  of  the 
assaults,  such  as  assaults  with  intent  to  murder,  assaults 
with  intent  to  inflict  great  bodily  harm,  assaults  with  intent 
to  commit  rape,  have  been  made  felonies.  Other  instances 
of  aggravated  assaults  or  batteries  are:  assault  with  a 
deadly  weapon,  assault  with  intent  to  maim,  maliciously 
wounding,  wounding  with  intent  to  prevent  lawful  appre- 
hension, stabbing.^® 

§85.    Mayhem.    Mayhem  is  the  old-fashioned  way  of 

IT  1  East,  P.  C.  ch.  IX.,  §  1.  18 MikeU's  Cases  310. 


78  CRIMINAL  LAW 

spelling  maim.  Mayhem  at  common  law  consists  of  vio- 
lently depriving  another  of  the  use  of  such  members  as  may 
render  him  less  able  in  fighting,  either  to  defend  himself  or 
to  annoy  his  adversary.  The  reason  for  making  it  a  specific 
offense,  according  to  Coke,  was  that  the  ' '  members  of  every 
subject  are  under  the  safeguard  and  protection  of  the  law, 
to  the  end  a  man  may  serve  his  king  and  country  when 
occasion  shall  offer.  "^^  ^' And,  therefore,  the  cutting  off,  or 
disabling,  or  weakening  a  man's  hand  or  finger,  a  striking 
out  his  eye  or  foretooth,  or  castrating  him,  are  said  to  be 
maims ;  but  the  cutting  off  his  ear  or  nose  are  not  esteemed 
maims,  because  they  do  not  weaken,  but  only  disfigure 
him.  "2^  In  a  New  York  case,^^  the  court  were  of  the 
opinion  that  an  injury  to  the  skull  would  not  amount  to 
mayhem.  At  common  law  mayhem  was  a  felony  punish- 
able by  the  loss  of  member  for  member,  an  application  of 
the  lextalionis. 

RAPE 

§86.  Definition.  "Rape  is  an  offense  in  having  unlaw- 
ful and  carnal  knowledge  of  a  woman  by  force  and  against 
her  will."  ^^  The  other  elements  being  present,  penetration 
alone  was  suflicient,  by  the  early  common  law,  and  is 
by  statute  in  England  and  most  of  the  States.  It  is  not 
rape  if  the  woman  consents  after  the  assault,  but  before 
the  penetration ;  but  the  consent  after  penetration  does  not 
wipe  out  the  offense  already  committed.^^ 

§87.  Against  the  Will.  The  requirement  that  the  act 
must  be  done  against  the  will  of  the  woman  does  not 
necessarily  require  positive  dissent  on  her  part.  In  the 
case  of  a  normal  woman  mere  submission  may  be  equivalent 
to  consent;  but  mere  submission  on  the  part  of  an  uncon- 
scious woman  cannot  be  held  to  amount  to  consent,  and  it 
is  consent  that  is  necessary  to  prevent  the  act  being  a 
crime.  Thus,  in  the  case  of  Commonwealth  v.  Burke,^* 
where  the  defendant  had  aided  one  Green  in  ha^dng  carnal 

18  1  Inst.  127.  22  1  Hawkins  P.  C,  c.  16,  §  2. 

20  1  Hawkins  P.  C.  107.  23  Mikell's  Cases,  p.  236. 

21  Foster  v.  People,  50  N.  Y.  598.  24  105  Mass.  376. 
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intercourse  with  a  woman  without  her  previous  consent 
and  while  she  was,  as  both  knew,  so  drunk  as  to  be  utterly 
senseless  and  incapable  of  consenting,  the  court  held  that 
** against  her  will"  was  equivalent  to  ''without  her  con- 
sent" and  that,  therefore,  the  defendant  was  guilty  of  aid- 
ing and  assisting  in  the  commission  of  a  rape.  The  same 
principle  is  applied  in  the  case  of  an  idiot  or  of  a  woman 
asleep.  It  is  generally  true  that  a  husband  cannot  be  guilty 
of  the  offense  against  his  wife,  although  it  has  been  inti- 
mated that  he  might  be  in  the  possible  case  where  he  should 
force  a  third  party  to  do  the  act.^**  The  wife's  consent  is 
supposed  to  be  given  once  for  all  in  assuming  the  married 
relation. 

§  88.  Consent  to  The  Act.  It  is  generally  held  that  con- 
sent means  consent  to  the  intercourse,  knowing  it  to  be 
such.  There  have  been  cases  where  the  woman  was  so  young 
and  ignorant,  or  the  circumstances  were  such  that  she  did 
not  know  the  character  of  the  act.  Thus,  in  the  case  of 
Regina  v.  Flattery,^^  the  court  said : 

"But,  on  the  case  as  stated,  it  is  plain  that  the  girl  only 
submitted  to  the  plaintiff's  touching  her  person  in  conse- 
quence of  the  fraud  and  false  pretenses  of  the  prisoner,  and 
that  the  only  thing  she  consented  to  was  the  performance  of 
a  surgical  operation.  Up  to  the  time  when  she  and  the 
prisoner  went  into  the  room  alone,  it  is  clearly  found  on 
the  case  that  the  only  thing  contemplated,  either  by  the  girl 
or  her  mother,  was  the  operation  which  had  been  advised. 
Sexual  connection  was  never  thought  of  by  either  of  them. 
And  after  she  was  alone  in  the  room  with  the  prisoner, 
what  the  case  properly  states  is  that  the  girl  made  but 
feeble  resistance,  believing  that  she  was  being  treated 
medically,  and  that  what  was  taking  place  was  a  surgical 
operation.  In  other  words,  she  submitted  to  a  surgical 
operation,  and  nothing  else.  It  is  said,  however,  that, 
having  regard  to  the  age  of  the  prosecutrix,  she  must  have 
known  the  nature  of  sexual  intercourse.  I  know  no  ground 
in  law  for  such  a  proposition;  and  even  if  she  had  such 
knowledge,  she  might  suppose  that  penetration  was  being 
effected  with  the  hand  or  with  an  instrument.    The  case  is, 

20  State  V.  Haines,  51  La.  Ann.  731.  28  2  Q.  B.  Div.  410. 
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therefore,  not  within  the  authority  of  those  cases  which 
have  been  decided — decisions  which  I  regret — that,  where 
a  man  by  fraud  induces  a  woman  to  submit  to  sexual 
connection,  it  is  not  rape." 

§  89.  Personation  of  Husband.  In  an  Irish  case"  it  was 
attempted  to  broaden  the  scope  of  the  principle  laid  down 
in  the  preceding  case  so  as  to  hold  a  man  for  rape  who  had 
succeeded  in  his  unlawful  purpose  by  the  impersonation  of 
the  husband.    The  court  said : 

"She  intends  to  consent  to  a  lawful  and  marital  act,  to 
which  it  is  her  duty  to  submit.  But  did  she  consent  to  an 
act  of  adultery?  Are  not  the  acts  themselves  wholly  differ- 
ent in  their  moral  nature?  The  act  which  she  permitted 
cannot  pioperly  be  regarded  as  the  real  act  which  took 
place." 

But  this  decision  is  contrary  to  the  weight  of  common- 
law  authority,  although  its  principle  has  been  given  statu- 
tory authority  in  England  and  some  of  the  States.  Most 
common-law  courts  have  considered  it  to  come  within  the 
class  of  cases  which  decide  that,  where  consent  to  inter- 
course is  gained  by  fraud,  the  act  done  does  not  amount  to 
rape. 

§  90.  Consent  Gained  by  Fraud.  In  larceny,  as  we  shall 
see,^®  it  is  generally  true  that  fraud  vitiates  consent.  But 
this  is  not  true  in  rape,  except  where,  as  we  have  seen,^^ 
the  fraud  prevents  the  woman  from  knowing  that  the  act  is 
one  of  intercourse.  The  best  discussion  of  the  subject 
occurs  in  Eegina  v.  Clarence,^''  to  which  we  have  already 
ref erred,^^  which  was  a  prosecution  for  assault,  but  in  which 
the  effect  of  fraud  on  consent  in  rape  was  profoundly 
discussed.  In  that  case  the  husband  was  affected  with  a 
venereal  disease.  Mr.  Justice  Wills  said  that  if,  as  a  gen- 
eral proposition,  fraud  should  destroy  the  consent  given  to 
intercourse,  every  man  who  knowingly  gave  a  bad  piece  of 
money  to  a  prostitute,  or  who  seduced  a  woman  by  repre- 

27  Eegina  v.  Dee,  15  Cox  C.  C.  579.  so  le  Cox  C.  C,  511. 

28  See  infra,  §  127.  si  See  supra,  §§  77,  78. 
28  See  supra,  §  89. 
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senting  himself  to  be  what  he  was  not,  would  be  guilty  of 
an  assault,  and,  as  it  seemed  to  him,  rape.  The  difficulty  of 
drawing  the  line  so  as  not  to  include  in  rape  many  acts  of 
an  essentially  different  character  from  what  is  ordinarily 
thought  of  as  rape,  caused  the  judges  to  hold  as  a  general 
proposition  that  fraud  does  not  vitiate  consent  in  rape. 

§  91.  Force.  A  similar  result  has  been  reached  by  at 
least  one  American  court  by  emphasizing  that  part  of  the 
definition  of  rape  which  says  it  must  be  committed  by  force. 
In  Don  Moran  v.  People,^^  ^j^e  court  held  that  the  force 
referred  to  must  be  something  more  than  the  force  neces- 
sarily involved  in  the  act.  In  the  case  of  a  person  in  an 
unconscious  condition,  this  additional  force  would  be  very 
slight  but  the  court  considered  sufficient ;  but  dt  said  that 
if  the  woman  cooperated  in  the  act  through  fraud,  and  the 
act  were  held  rape,  that  the  requirement  of  force  would  be 
meaningless.    In  defining  force  the  court  said : 

"We  think  it  is  well  and  positively  settled  that  the  term 
*by  force'  does  not  necessarily  imply  the  positive  exertion 
of  actual  physical  force  in  the  act  of  compelling  submission 
of  the  female  to  the  sexual  connection,  but  that  force  or  vio- 
lence threatened  as  the  result  of  noncompliance,  and  for  the 
purpose  of  preventing  resistance,  or  extorting  consent,  if  it 
be  such  as  to  create  a  real  apprehension  of  dangerous  con- 
sequences, or  great  bodily  harm,  or  such  as  in  any  manner 
to  overpower  the  mind  of  the  victim,  so  that  she  dare  not 
resist,  is,  and  upon  all  sound  principles  must  be,  regarded, 
for  this  purpose,  as  in  all  respects  equivalent  to  force 
actually  exerted  for  the  same  purpose.  .  .  .  Nor,  as 
appears  by  the  case  last  cited,  need  the  threats  be  of  force 
to  be  used  in  accomplishing  the  act,  as  m  that  case  the 
principal  threat  was  that,  if  she  refused,  he  would  take  her 
away  where  she  could  never  get  back. ' ' 

MURDER 

§92.  Definition.  Murder  is  the  killing  of  another 
human  being  with  malice  aforethought.  The  death  must 
follow  within  a  year  and  a  day  of  the  stroke.  Anciently 
murder  meant  a  secret  killing,  but  it  has  long  since  come 

«2  25  Mich.  356. 
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to  include  open  and  notorious  killings  as  well.    The  means 
of  killing  are  various.    Hale  specifies  several : 

'*(!)  By  exposing  a  sick,  or  weak  person,  or  infant  unto 
the  cold  to  the  intent  to  destroy  him,  whereof  he  dieth.  (2) 
By  laying  an  impotent  person  abroad,  so  that  he  may  be 
exposed  to  and  receive  mortal  harm ;  as  laying  an  infant  in 
an  orchard  and  covering  it  with  leaves,  whereby  a  kite 
strikes  it  and  kills  it.  (3)  By  imprisoning  a  man  so  strictly 
that  he  dies,  and,  therefore,  when  any  dies  in  jail,  the 
coroner  ought  to  be  sent  for  to  inquire  the  manner  of  his 
death.  (4)  By  starving  or  famine.  (5)  By  wounding  or 
blows.  (6)  By  poisoning.  (7)  By  laying  noisome  and 
poisonous  filth  at  a  man's  door,  to  the  intent  by  a  poisonous 
air  to  poison  him.    (8)  By  strangling  or  suffocation."  ^^ 

Although  the  child  in  its  mother's  womb  is  considered  in 
being  for  the  purpose  of  taking  property,  it  is  not  con- 
sidered the  subject  of  murder  until  it  has  been  born  and 
established  an  independent  circulation  of  its  own.^*  So, 
abortion  is  a  distinct  offense  from  murder.  But  if  the  use 
of  instruments  for  the  purpose  of  procuring  abortion  pro- 
duces a  premature  birth,  and  in  consequence  of  the  pre- 
mature birth  the  child  is  so  weak  that  it  afterward  dies, 
the  person  using  the  instrument  may  be  held  for  murder.^^ 

§  93.  Malice.  Malice  is  what  distinguishes  murder  from 
most  other  kinds  of  homicide,  and  particularly  from  man- 
slaughter. But  malice  is  a  technical  term.  It  need  not 
involve  any  hard  feeling  toward  the  person  killed.  The 
overturning  of  the  social  order  may  have  been  the  object  of 
the  killing,  with  no  personal  animus  towards  the  deceased. 
Or,  driven  to  desperation,  shipwrecked  persons  may  have 
killed  one  of  their  number  to  preserve  life.  In  either  case 
there  is  not  that  personal  feeling  which  we  ordinarily  think 
of  as  essential  to  malice.  Yet  in  either  case  there  would  be 
the  malice  that  would  make  the  killing  murder,  rather  than 
manslaughter.  There  would  be  an  intentional  killing  with- 
out legal  excuse  or  justification,  and  without  those  miti- 

33  See  supra,  §  21.  33  Eegina  v.  West,  2  C.  &  K.  784. 

34  State  V.  Winthrop,  43  la.  519. 
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gating  circumstances  which  would  reduce  the  killing  to 
manslaughter.  In  such  a  case  it  is  sometimes  said  that  the 
law  presumes  malice.  It  would,  perhaps,  be  better  to  say, 
not  that  the  intention  manifested  in  this  way  raises  a  pre- 
sumption of  malice,  but  that  it  is  itself  one  instance  of  what 
the  law  means  by  malice. 

§  94.  Use  of  Deadly  Weapon.  But  there  may  be  malice 
without  the  express  intention  to  take  life.  Thus  in  Com- 
monwealth V.  Webster,^**  Chief  Justice  Shaw  says : 

"In  speaking  of  the  use  of  a  dangerous  weapon,  and  the 
mode  of  using  it  upon  the  person  of  another,  I  have  spoken 
of  it  as  indicating  an  intention  to  kill  him,  or  do  him  great 
bodily  harm.  The  reason  is  this:  Where  a  man,  without 
justification  or  excuse,  causes  the  death  of  another  by  the 
intentional  use  of  a  dangerous  weapon  likely  to  destroy 
life,  he  is  responsible  for  the  consequences  of  his  act.  Sup- 
pose, therefore,  for  the  purpose  of  revenge,  one  fires  a 
pistol  at  another,  regardless  of  consequences,  intending  to 
kill,  maim,  or  grievously  wound  him,  as  the  case  may  be, 
without  any  definite  intention  to  take  his  life;  yet,  if  that 
is  the  result,  the  law  attributes  the  same  consequences  to 
homicide  so  committed,  as  if  done  under  an  actual  and 
declared  purpose  to  take  the  life  of  the  party  assailed."  ^^ 

Instances  of  a  deadly  weapon  are  a  pistol,  a  heavy  blud- 
geon, an  ax  or  a  knife.  In  a  doubtful  case  the  question 
whether  the  weapon  is  deadly  or  not  is  one  of  fact  for  the 

jury. 

And  if  a  dangerous  bludgeon  is  used,  which  in  the  ex- 
perience of  ordinary  men  is  likely  to  cause  death,  it  is 
generally  held  to  be  immaterial  whether  or  not  the  accused 
knew  of  that  fact.  "If  dangers  are  characteristic  of  the 
class  according  to  common  experience,  then  he  who  uses  an 
article  of  that  class  upon  another  cannot  escape  upon  the 
ground  that  he  had  less  than  the  common  experience. 
Common  experience  is  necessary  to  the  man  of  ordinary 
prudence,  and  a  man  who  assumes  to  act  as  the  defendant 
did,  must  have  it  at  his  peril.    When  the  jury  are  asked 

80  5  Cuah.  296.  s?  See  supra,  $  36. 
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whether  a  stick  of  a  certain  size  was  a  deadly  weapon,  they 
are  not  asked  further  whether  the  defendant  knew  that  it 
was  so.  It  is  enough  that  he  used  and  saw  it  such  as  it 
was."^^  But  this  doctrine  is  open  to  the  objection  that  it 
holds  a  man  for  consequences  which  he  may  not  have  in- 
tended or  been  indifferent  to,  and  in  so  serious  a  matter 
as  that  of  murder.  Accordingly,  it  has  been  seriously 
criticized,  and  has  not  always  been  followed.'"^^ 

§  95.  Intention  to  Commit  a  Felony.  The  instances  of 
malice  discussed  thus  far  may  fairly  be  said  to  have  in- 
volved an  intention  to"  do  the  killing  in  question.  The 
intention  to  use  the  deadly  weapon,  or  the  intention  to  do 
the  unlawful  act,  the  natural  and  probable  consequences 
of  which  was  death,  are  at  least  closely  akin  to  the  express 
intention  to  do  that  particular  killing.  But,  as  has  been 
shown  in  the  consideration  of  transferred  intent,*^  it  is 
sometimes  possible  to  hold  a  man  criminally  responsible 
for  an  act  that  he  did  not  intend  and  which  was  not  the 
probable  consequence  of  the  act  he  did  intend.  Thus,  if  A 
shoots  at  B  and  accidentally  kills  C,  he  may  be  held  for  the 
murder  of  C.  The  malice  manifested  toward  B  is  combined 
with  the  actual  killing  of  C,  and  A  may  be  held  for  killing 
C  with  malice  aforethought.  But  in  such  a  case  as  this 
there  is  an  actual  intention  to  kill.  It  will  be  found  in  most 
of  the  books  that  if  A,  instead  of  intending  to  shoot  B,  had 
intended  to  shoot  a  chicken  with  the  intention  of  stealing 
it,  and  had  accidentally  killed  C  instead,  that  he  would  then 
be  liable  for  the  murder  of  C.  He  intended  to  steal  a 
chicken  and  if  that  be  a  felony,  his  intention  to  commit  a 
felony,  resulting  in  the  death  of  a  human  being,  is  con- 
sidered sufficient  to  supply  the  malice  requisite  in  murder ; 
if  it  amount  to  a  misdemeanor  only,  the  killing  would  be 
manslaughter. 

This  doctrine  that  the  intention  to  commit  any  felony 
may  be   sufficient   to   constitute   the  malice   required   in 

88  Commonwealth  v.  Pierce,  138  Mass.  165. 

39  On  presumption  or  inference  of  intent  in  general,  see  supra,  §  36. 
40  See  supra,  §  37. 
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murder,  is  criticized  by  Mr.  Justice  Stephen,  a  great  au- 
thority on  the  criminal  law,  in  the  case  of  Regina  v.  Serne."*^ 
He  says : 

**I  will  say  a  word  or  two  upon  one  part  of  this  defintion, 
because  it  is  capable  of  being  applied  very  harshly  in  cer- 
tain cases,  and  also  because,  though  I  take  the  law  as  I  find 
it,  I  very  much  doubt  whether  the  definition  which  I  have 
given,  although  it  is  the  common  definition,  is  not  some- 
what too  wide.  Now  when  it  is  said  that  murder  means 
killing  a  man  by  an  act  done  in  the  commission  of  a  felony, 
the  mere  words  cover  a  case  like  this,  that  is  to  say,  a  case 
where  a  man  gives  another  a  push  with  an  intention  of 
stealing  his  watch,  and  the  person  so  pushed,  having  a 
weak  heart  or  some  other  internal  disorder,  dies.  To  take 
another  very  old  illustration,  it  was  said  that  if  a  man  shot 
at  a  fowl  with  intent  to  steal  it,  and  accidentally  killed  a 
man,  he  was  to  be  accounted  guilty  of  murder,  because  the 
act  was  done  in  the  commission  of  a  felony.  I  very  much 
doubt,  however,  whether  that  is  really  the  law.  ...  I 
think  that,  instead  of  saying  that  any  act  done  with  intent 
to  commit  a  felony  and  which  causes  death  amounts  to  a 
murder,  it  would  be  reasonable  to  say  that  any  act  known 
to  be  dangerous  to  life  and  likely  in  itself  to  cause  death, 
done  for  the  purpose  of  committing  a  felony,  which  caused 
death,  should  be  murder. ' ' 

This  suggested  modification  of  what  is  generally  stated 
to  be  the  common-law  rule  has  been  embodied  in  some  form 
in  many  of  the  statutes  defining  murder  in  the  first  degree. 
Thus,  the  Penal  Code  of  New  York,^-  provides  that  **the 
killing  of  a  human  being,  unless  it  is  excusable  or  justifiable, 
is  murder  in  the  first  degree  when  committed  .  .  .  without 
a  design  to  effect  death,  by  a  person  engaged  in  the  com- 
mission of,  or  in  an  attempt  to  commit  a  felony,  either 
upon  or  affecting  the  person  killed  or  otherwise ;  or  when 
perpetrated  in  committing  the  crime  of  arson  in  the  first 
degree.*'  This,  however,  still  leaves  the  question  open  as 
to  whether  the  supposed  common-law  rule  is  applicable  to 
murder  in  the  second  degree. 

The  cases  where  it  is  possible  for  this  supposed  common- 

41 16  Cox  C.  C.  311.  42  §§  183,  184. 
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law  rule  to  find  most  frequent  application  are  cases  where 
a  felony  is  committed  or  attempted  in  pursuance  of  a  com- 
mon purpose.  If  the  common  purpose  is  to  commit  bur- 
glary, or  robbery,  or  arson,  and  death  accidentally  results, 
then  it  does  not  seem  harsh  to  hold  all  those  who  are  parties 
to  the  crime  for  murder,  even  in  the  first  degree;  but  to 
hold  all  those  concerned  in  a  common  purpose  to  steal 
chickens,  if  stealing  chickens  be  a  felony,  for  murder,  be- 
cause one  of  those  engaged  in  the  stealing  of  chickens,  in 
attempting  to  steal  the  chickens,  accidentally  kills  a  man, 
would  seem  harsh  in  the  extreme,  and  it  is  not  likely  that 
any  court  will  ever  make  such  a  decision.  The  line  between 
felonies  and  misdemeanors  is  exceedingly  arbitrary,  and 
it  does  not  seem  likely  that  this  arbitrary  line  alone  will 
be  decisive  as  to  whether,  in  a  particular  case,  murder  has 
been  committed. 

§96.  Resisting  Arrest.  It  was  early  held  if  a  man 
should  resist  arrest  and  death  accidentally  result  there- 
from to  the  party  attempting  to  make  the  arrest,  that  the 
intentional  resistance  to  arrest  would  supply  the  malice 
necessary  to  make  the  act  murder,  and  such  has  continued 
to  be  the  law.  The  law  is  well  summarized  in  the  early 
case  of  Eex  v.  Tomson,^^  as  follows : 

"If  upon  a  sudden  affray,  a  constable  or  watchman,  or 
any  come  in  aid  of  them,  who  endeavor  to  part  them,  is 
killed,  that  is  murder ;  and  we  hold  likewise  that  if  no  con- 
stable or  watchman  be  there,  if  any  other  person  come  to 
part  them,  and  he  be  killed,  this  is  murder;  for  every  one 
in  such  case  is  bound  to  aid  and  preserve  the  king's  peace. 
But  in  all  those  cases  it  is  necessary  that  the  party  who 
was  fighting  and  killed  him  that  came  to  part  them,  did 
know  or  have  notice  given  that  he  came  for  that  purpose. 
As  for  the  constable  or  other  person  who  cometh  to  part 
them,  to  charge  them  in  the  king's  name  to  keep  the  peace, 
by  which  they  have  notice  of  their  intents;  for  otherwise  if 
two  are  fighting,  and  a  strana:er  runs  in  with  intent  to  part 
them,  yet  the  party  who  is  fighting  may  think  he  cometh  to 
aid  the  other,  unless  some  such  notice  is  given  as  aforesaid, 

48  Kelynge  66. 
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that  lie  was  a  constable  and  came  to  part  them:  and  that 
appeareth  by  Mackally's  case,  before  cited,  where  in  case 
of  an  arrest  by  a  sergeant,  it  is  necessary  to  make  it  mur- 
der, that  the  sergeant  doth  tell  him  that  he  doth  arrest,  for 
else  if  he  doth  say  nothing,  but  fall  upon  the  man  and  be 
killed  by  him,  this  is  but  manslaughter,  unless  it  appear 
that  the  person  arrested  did  know  him  to  be  a  sergeant,  and 
that  he  came  to  arrest  him." 

§97.  Degrees  of  Murder.  There  were  no  degrees  of 
murder  at  common  law,  but  in  most  States  statutes  have 
specified  a  number  of  kinds  of  murder,  as  murder  in  the 
first  degree,  and  left  other  kinds  of  common-law  murder  to 
be  dealt  with  as  murder  in  the  second  degree.  It  was  felt 
that  the  man  who  kills  another  in  a  sudden  heat  of  passion, 
caused  by  an  insulting  remark,  is  not  to  be  classed  with  the 
deliberate  murderer  who  shoots  another  in  cold  blood,  even 
although  the  provocation  may  not  be  suflScient  to  reduce 
the  crime  to  manslaughter.  It  was  also  probably  felt  that 
the  common-law  notion  of  malice  was  so  broad  as  to  make 
classification  desirable. 

In  addition  to  the  cases  referred  to,*^  where  the  killing 
is  committed  in  the  attempt  to  commit,  or  commission  of, 
such  crimes  as  arson,  robbery,  and  rape,  the  New  York 
Penal  Code  provides : 

* '  That  the  killing  of  a  human  being,  unless  it  is  excusable 
or  justifiable,  is  murder  in  the  first  degree  when  commit- 
ted, either  from  a  deliberate  and  premeditated  design  to 
effect  the  death  of  the  person  killed,  or  of  another ;  or  by 
an  act  imminently  dangerous  to  others,  and  evincing  a 
depraved  mind,  regardless  of  human  life,  although  without 
a  premeditated  design  to  effect  the  death  of  any  individual. ' ' 

What  is  meant  by  ** deliberate  design"  was  considered  in 
Leighton  v.  People.^^    The  court  said : 

*'An  act  coexistent  with  and  inseparable  from  a  sudden 
impulse,  although  premeditated,  could  not  be  deemed 
deliberate,  as  when  under  sudden  and  great  provocation 

«*  See  supra,  S  96.  *5  88  N.  Y.  117. 
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one  instantly,  although  intentionally  kills  another.  But  the 
statute  is  not  satisfied  unless  the  intention  is  deliberated 
upon.  If  the  impulse  is  followed  by  reflection,  that  is 
deliberation;  hesitation  even  may  imply  deliberation;  so 
may  threats  against  another,  and  selection  of  means  with 
which  to  perpetrate  the  deed.  If,  therefore,  the  killing  is 
not  the  instant  effect  of  impulse,  if  there  is  hesitation  or 
doubt  to  be  overcome,  a  choice  made  as  the  result  of 
thought,  however  short  the  struggle  between  the  intention 
and  the  act,  it  is  sufficient  to  characterize  the  crime  as 
deliberate  and  premeditated  murder." 

In  Pennsylvania,*^  however,  where  the  statute  required  a 
"willful,  deliberate,  and  premeditated  killing,"  it  was  held 
that  it  was  a  premeditated  killing  that  was  required,  and 
not  -a  premeditated  design,  and  that  the  requirements  of 
the  statute  were  met  where  there  was  a  killing  with  a 
specific  intent  to  take  life.    The  court  said: 

"It  is  deliberation  and  premeditation  enough  to  form  the 
intent  to  kill,  and  not  upon  the  intent  after  it  has  been 
formed. ' ' 

The  court  was  of  the  opinion  that  this  would  allow  a 
greater  play  for  the  common-law  principles  of  malice  in 
first  degree  murder  than  if  a  premeditated  design  were 
required  as  under  the  New  York  statute. 

MANSLAUGHTER 

§98.  Voluntary  Manslaughter.  "The  true  nature  of 
manslaughter  is  that  it  is  homicide  mitigated  out  of  tender- 
ness to  the  frailty  of  human  nature.  Every  man,  when 
assailed  with  violence  or  great  rudeness,  is  inspired  with  a 
sudden  impulse  of  anger,  which  puts  him  upon  resistance 
before  time  for  cool  reflection;  and  if,  during  that  period, 
he  attacks  his  assailant  with  a  weapon  likely  to  endanger 
life,  and  death  ensues,  it  is  regarded  as  done  through  heat 
of  blood,  or  violence  of  anger,  and  not  through  malice,  or 
that  cold-blooded  desire  of  revenge  which  more  properly 
constitutes  the  feeling,  emotion,  or  passion  of  malice. 

4«Keenan  v.  Commonwealth,  44  Pa.  55. 
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**The  same  rule  applies  to  homicide  in  mutual  combat, 
which  is  attributed  to  sudden  and  violent  anger  occasioned 
by  the  combat,  and  not  to  malice.  When  two  meet,  not 
intending  to  quarrel,  and  angry  words  suddenly  arise,  and 
a  conflict  springs  up  in  which  blows  are  given  on  both  sides, 
without  much  regard  to  who  is  the  assailant,  it  is  a  mutual 
combat.  And  if  no  unfair  advantage  is  taken  in  the  outset, 
and  the  occasion  is  not  sought  for  the  purpose  of  gratifying 
malice,  and  one  seizes  a  weapon  and  strikes  a  deadly  blow, 
it  is  regarded  as  homicide  in  heat  of  blood ;  and  though  not 
excusable,  because  a  man  is  bound  to  control  his  angry 
passions,  yet  it  is  not  the  higher  oifense  of  murder."  *'^ 

§  99.  Provocation.  It  is  the  general  rule  that  words,  an 
insult  for  instance,  are  not  a  sufficient  provocation  to  re- 
duce a  homicide  to  manslaughter.  But  the  discovery  of  the 
wife  in  adultery  has  long  been  considered  a  sufficient  provo- 
cation to  reduce  the  immediate  killing  of  the  paramour  by 
the  husband  to  manslaughter ;  and  in  Regina  v.  Rothwell,** 
the  court  instructed  the  jury  that  when  the  wife  had  con- 
fessed to  adultery  and  expressed  a  determination  to  repeat 
the  offense,  and  the  husband  had  struck  and  killed  her,  it 
was  for  them  to  say  whether  the  provocation  was  such  as 
would  mitigate  the  crime. 

And  in  Maher  v.  People,*®  where  ''the  proposed  evidence, 
in  connection  with  what  had  already  been  given,  would  have 
tended  strongly  to  show  the  commission  of  adultery  by 
Hunt  with  the  prisoner's  wife,  within  half  an  hour  of  the 
assault;  that  the  prisoner  saw  them  going  into  the  woods 
together,  under  circumstances  calculated  strongly  to  im- 
press upon  his  mind  the  belief  of  the  adulterous  purpose ; 
that  he  followed  after  them  to  the  woods;  that  Hunt  and 
the  prisoner's  wife  were,  not  long  after,  seen  coming  from 
the  woods,  and  that  the  prisoner  followed  them,  and  went  in 
hot  pursuit  after  Hunt  to  the  saloon,  and  was  informed  by 
a  friend  on  the  way  that  they  had  committed  adultery 
the  day  before  in  the  woods,"  the  court  held  that  it  should 

*f  Shaw,  C.  J.,  in  Commonwealth  v.         *»  12  Cox  C,  C.  145. 
Webster,  5  Cush.  296.  « 10  Mich.  212. 
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have  been  left  to  the  jury  as  to  whether  the  provocation  had 
been  sufficient  and  the  action  based  thereon  precipitate 
enough  to  reduce  the  crime  to  manslaughter. 
The  court  further  said : 

*'To  the  question  what  shall  be  considered  in  law  a  rea- 
sonable and  adequate  provocation  for  such  a  state  of  mind, 
so  as  to  give  to  a  homicide  committed  under  its  influence 
the  character  of  manslaughter,  on  principle,  the  answer,  as 
a  general  rule,  must  be,  anything  the  natural  tendency  of 
which  would  be  to  produce  such  a  state  of  mind  in  ordinary 
men,  and  which  the  jury  are  satisfied  did  produce  it  in  the 
case  before  them." 

And  the  consideration  shown  the  husband  in  these  cases 
was  extended  to  the  father  in  State  v.  Grugin,^"  where  the 
father  had  been  informed  that  his  young  daughter  had  been 
ravished  by  his  son-in-law  while  under  the  supposed  protec- 
tion of  his  roof,  and  arriving  where  his  son-in-law  was,  ha3 
inquired  why  he  had  done  the  foul  deed,  whereupon  the 
latter  had  answered,  "I'll  do  as  I  damn  please  about  it," 
thus  affirming  his  guilt. 

§100.  Cooling  Time.  But  although  the  provocation 
might  have  been  sufficient  if  promptly  acted  upon,  it  will 
not  be  sufficient  if  the  passion  aroused  by  it  has  had  time  to 
cool,  so  that  the  killing  is  the  result  of  deliberation  rather 
than  passion.  In  a  clear  case  the  question  of  what  is  cool- 
ing time  would  be  a  question  of  law  for  the  court.  But 
otherwise,  it  would  seem  to  be  a  question  of  fact  for  the 
jury.  Thus,  in  Maher  v.  People,^^  the  court  said  that  the 
question  of  cooling  time, 

"like  the  provocation  itself,  must  depend  upon  the  nature 
of  man  and  the  laws  of  the  human  mind,  as  well  as 
upon  the  nature  and  circumstances  of  the  provocation,  the 
extent  to  which  the  passions  have  been  aroused,  and  the 
fact  whether  the  injury  inflicted  by  the  provocation  is  more 
or  less  permanent  or  irreparable.  The  passion  excited  by 
a  blow  received  in  a  sudden  quarrel,  though  perhaps  equally 
violent  for  the  moment,  would  be  likely  much  sooner  to  sub- 
so  147  Mo.  39.  51  See  supra,  §  100. 
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side  than  if  aroused  by  a  rape  committed  upon  a  sister  or 
a  daughter,  or  the  discovery  of  an  adulterous  intercouse 
with  a  wife;  and  no  two  cases  of  the  latter  kind  would  be 
likely  to  be  identical  in  all  their  circumstances  of  provoca- 
tion. No  precise  time,  therefore,  in  hours  and  minutes,  can 
be  laid  down  by  the  court,  as  a  rule  of  law,  within  which 
the  passions  must  be  held  to  have  subsided  and  reason  to 
have  resumed  control,  without  setting  at  defiance  the  laws 
of  man's  nature,  and  ignoring  the  very  principle  on  which 
provocation  and  passion  are  allowed  to  be  shown  at  all  in 
mitigation  of  the  offense.  The  question  is  one  of  reason- 
able time  depending  upon  all  the  circumstances  of  the 
particular  case. ' ' 

§  101.  Negligence.  In  voluntary  manslaughter  there  is 
the  intention  to  kill,  or  indifference  to  killing,  or  the  inten- 
tion to  use  a  deadly  weapon,  or  to  do  some  other  unlawful 
act,  the  natural  and  probable  consequence  of  which  is  death ; 
but  the  offense  is  reduced  to  manslaughter  because  of  the 
legal  provocation  or  because  the  killing  results  from  mutual 
combat.  There  is  another  class  of  cases  where  the  death 
results,  and  might  have  been  anticipated  as  likely  to  result, 
not  from  some  unlawful  act,  but  from  the  negligent  per- 
formance of  some  lawful  one,  or  the  omission  to  perform 
some  legal  duty.  In  these  cases  the  crime  is  manslaughter, 
unless,  indeed,  the  facts  show  an  intention  to  kill,  or  a 
reckless  indifference  to  death  resulting,  when  it  is  properly 
murder.  Thus,  where  the  carelessness  of  an  engineer  or  a 
physician  results  in  death,  or  a  child  dies  from  lack  of 
proper  treatment,  the  charge  is  ordinarily  manslaughter. 
And  in  a  case  where  three  boys  were  shooting  at  a  target 
in  a  field,  and  one  of  them  killed  the  deceased  who,  at  the 
time,  was  in  a  tree  in  his  father's  garden,  it  was  held  that 
they  were  all  guilty  of  manslaughter.^^  ^j^j  ^  similar 
result  was  reached  where  two  parties  were  recklessly  driv- 
ing along  a  road  and  an  old  man  was  killed.^^  And  in  these 
cases  it  is  no  defense  that  the  defendant  did  not  anticipate 
the  result.    It  is  generally  held  that  he  must  be  judged 

52  Eegina  v.  Salmon,  14  Cox  C.  C.  494. 
63  Eegina  v.  Swindall,  2  C.  &  K.  230, 
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by  the  standard  of  care  determined  by  common  experience 
or  the  experience  of  his  class. ^* 

§  102.  Intention  to  Commit  a  Misdemeanor  or  Trespass. 
It  is  generally  said  that  where  a  person  intends  to  commit 
a  misdemeanor,  and  the  attempt,  or  the  commission  of  the 
misdemeanor,  accidentally  results  in  death,  that  the  person 
is  guilty  of  manslaughter,  and  this  irrespective  of  any  like- 
lihood of  the  act  causing  death.  The  liability  here  is  not 
based  on  negligence  nor  on  any  intention  to  kill,  but  on  the 
killing  plus  the  intention  to  commit  the  misdemeanor,  which 
is  transferred  from  the  act  intended  to  the  act  resulting, 
and  is  held  to  satisfy  the  requirement  that  to  make  the 
killing  criminal  it  must  be  done  with  a  guilty  mind. 

But  this  principle  is  not  applied  where  the  misdemeanor 
is  not  7nalum  in  se  but  merely  malum  prohibitum.^^  Thus, 
where  a  man  was  hunting  in  violation  of  a  special  statute 
of  a  State,  and  accidentally  killed  another,  it  was  held  that 
the  offense  intended,  the  hunting  contrary  to  the  statute, 
was  malum  prohibitum  and  not  malum  in  se,  and  th^t  he 
was  not  guilty  of  manslaughter.^®  And  where  a  person 
was  driving  faster  than  a  municipal  ordinance  allowed,  a 
similar  result  was  reached  in  a  case  of  assault.^^ 

It  has  sometimes  been  said  that  even  where  a  man  merely 
intends  to  commit  a  civil  trespass  and  death  accidentally 
results,  that  he  is  guilty  of  manslaughter,  but  this  seems 
to  be  true,  if  at  all,  only  when  the  trespass  is  wanton  and 
malicious,  as,  for  instance,  where  it  would  warrant  the  im- 
position of  penal  damages.^^ 

54  Commonwealth  v.  Pierce,  138  Mass.  165.      57  Commonwealth  v.  Adams, 

55  See  supra,  §  12.  114  Mass.  323. 

66  State  V.  Horton,  139  N.  C.  588.  68  State  v.  Horton,  supra,  %  12. 


CHAPTER  VIII 
CRIMES  AGAINST  THE  DWELLING  HOUSE 

BURGLARY 

§103.  Definition.  ''Burglary  is  a  felony  at  the  common 
law,  in  breaking  and  entering  the  mansion  house  of  another, 
or  (as  some  say),  the  walls  or  gates  of  a  walled  town  in 
the  night,  to  the  intent  to  commit  some  felony  within  the 
same  whether  the  felonious  intent  be  executed  or  not.  * '  ^ 
With  the  passing  away  of  walled  towns,  burglary,  at  the 
common  law,  became  practically  an  offense  against  the 
dwelling  house,  although  the  breaking  and  entering  of 
churches  with  the  intention  of  committing  a  felony  was 
also  considered  burglary,  Lord  Coke  bringing  this  within 
the  rule  by  considering  that  the  church  was  the  dwelling 
house  of  God. 

The  requirement  that  the  offense  must  be  committed  at 
night  ordinarily  meant  that  it  must  be  committed  long 
enough  after  sunset  and  before  sunrise,  so  that  the  man's 
face  should  not  be  discernible  by  daylight.  In  the  earliest 
authorities  this  requirement  that  the  offense  had  to  be  com- 
mitted at  night  does  not  seem  to  have  been  made,  and  it 
has  been  done  away  with  by  many  of  the  modem  statutes. 

§  104.  Breaking.  The  breaking  in  burglary  does  not 
mean  that  a  door  or  a  window  or  a  latch  must  be  actually 
broken.  The  turning  of  a  door  knob  in  order  to  open  the 
door,  or  the  raising  of  a  closed  window,  are  sufficient  to 
constitute  a  breaking;  and  even  pushing  higher  a. window 
already  open  has  been  held  sufficient,-  although  this  is  con- 
trary to  the  weight  of  authority.  Ordinarily  the  fact  that 
a  window  is  left  open,  or  a  door  is  left  ajar,  is  considered 
an  invitation  to  enter,  and  the  one  entering  cannot  be  held 
for  burglary,  although  he  can  be  held  for  larceny  or  any 

1  Hawkin's  P.  C.  c.  17,  §  1.  2  113  Tenn.  261. 
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other  felony  that  he  actually  commits.  There  is  no  such 
invitation  to  come  down  a  chimney,  and  the  entrance  by 
means  of  the  chimney  is  considered  a  breaking  as  well  as 
an  entry.  Nor  need  the  breaking  be  of  any  permanent  part 
of  the  house.  The  breaking  of  a  screen,  or  of  a  netting  of 
twine,  placed  in  front  of  a  window,  violates  the  security 
of  the  house  and  is  sufficient. 

Breaking  in  its  ordinary  acceptation  would  seem  to  imply 
the  use  of  force,  even  though  it  be  no  greater  than  the 
above,  but  it  has  been  held  that  fraud  may  take  the  place  of 
force,  and  that  if  the  unlocking  and  opening  of  a  door  is 
gained  by  false  representations,  the  requirement  of  a  break- 
ing in  burglary  is  satisfied.  Thus,  where  thieves  came  and 
found  a  door  locked  and  pretended  that  they  wished  to 
speak  to  the  master  of  the  house,  and  the  servant  let  them 
in,  it  was  held  that  there  had  been  a  sufficient  breaking  to 
charge  them  with  burglary.^  And  this  holding  that  fraud 
may  be  equivalent  to  force  had  its  influence  in  the  develop- 
ment of  larceny  by  trick,'*  although,  as  we  have  seen,  it  has 
never  been  carried  very  far  in  rape.® 

At  common  law  it  appears  to  have  been  necessary  that 
there  should  have  been  a  breaking  in.  A  breaking  out 
where  the  entry  had  been  without  a  breaking  was  not 
sufficient.  But  this  was  changed  by  statute  in  England,  and 
has  been  changed  by  statute  in  many  States  in  this  country. 

§  105.  Entry.  Where  the  breaking  is  with  the  hand,  or 
with  the  foot,  or  some  other  part  of  the  body,  it  is  likely  to 
involve  an  entry  of  that  part  of  the  body  into  the  house, 
and  this  entry  is  sufficient.  It  is  not  necessary  that  the 
whole  of  the  body  or  any  considerable  part  of  it  should  have 
followed.  But  where  shutters  were  broken  open  and  there 
was  a  closed  window  behind  them,  it  was  held  that  the 
entry  of  the  body  between  the  shutters  and  the  window  was 
not  an  entry  into  the  house,  and  that  the  defendant  was  not 
guilty  of  burglary.® 

But  where  an  intended  burglar  uses  an  ax,  for  instance, 

8  Le  Mott  's  case,  Kelynge  42.  s  See  supra,  §  91. 

*  See  infra,  §  127.  «  State  v.  McCoU,  4  Ala.  643. 
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to  break  down  a  door,  and  the  ax  crashing  through  the 
door  enters  the  house,  this  is  not  equivalent  to  an  entry  of 
the  person.  To  hold  that  a  fist  pushed  through  a  window 
involves  an  entry  as  well  as  a  breaking  is  going  far;  but  in 
such  a  case  a  part  of  the  person  actually  enters.  To  go 
further  and  hold  that  the  mere  entrance  of  the  instrument 
of  breaking  is  an  entry  would  make  the  requirement  of 
entry  almost  a  nullity,  as  then  almost  every  breaking  would 
necessarily  involve  an  entry. 

Here  a  distinction  exists  between  the  instrument  of 
breaking  and  the  instrument  with  which  the  intended  felony 
is  to  be  committed.  Thus,  if  one  raises  a  closed  window, 
and  then  by  means  of  a  hook  abstracts  garments  within  the 
room,  few  would  hesitate  to  say  that  here  is  something 
more  than  a  breaking;  that  here  is  also  an  entry  with  intent 
to  commit  a  felony  although  no  part  of  the  body  enter  into 
the  house,  and  so  the  courts  hold.  Sometimes  an  instrument 
may  be  of  both  kinds.  Thus  if  a  person  is  standing  by  a 
window  inside  a  house,  and  a  person  without  strikes  at  him 
through  the  window  with  an  ax,  the  ax  is  both  the  instru- 
ment of  breaking  and  the  instrument  with  which  it  is  in. 
tended  to  commit  the  felony.  And  in  Walker  v.  State,'' 
where  an  auger  was  used  to  bore  through  a  floor  on  which 
shelled  corn  was  piled,  it  was  held  that  in  this  case  the  augur 
was  of  this  double  character,  because  the  moment  it  was 
withdrawn  the  corn  ran  into  the  sack  waiting  to  receive  it. 

§106.  The  Dwelling  House.  At  the  common  law  the 
outhouses  included  within  the  same  yard  or  enclosed  by 
the  same  fence  were  included  in  the  protection  accorded  the 
dwelling  house.  Thus,  to  break  into  and  enter  a  man's  barn 
which  was  within  the  same  inclosure  as  his  dwelling,  with 
intent  to  commit  a  felony,  was  burglary.  And  the  protec- 
tion thrown  round  the  dwelling  extended  to  that  part  of  the 
house  used  by  the  dweller  for  business  purposes.  Nor  was 
it  necessary  that  there  should  be  any  interior  passageway 
from  the  part  of  the  house  used  as  a  dwelling  to  that  used 
for  business.    But  if  the  lower  part  of  a  house  was  rented 

T63  Ala.  49. 
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for  business  purposes,  then  there  was  a  severance  of  such 
part  of  the  house  from  the  rest,  and  if  the  tenant  did  not 
live  there  such  part  of  the  house  could  not  be  considered 
his  dwelling  house,  nor  could  it  be  considered  the  dwelling 
house  of  the  owner,  even  though  he  lived  on  the  upper  floors, 
because  of  the  severance.  Such  is  still  the  law,  where  this 
matter  has  not  been  changed  by  statute. 

As  the  dwelling  house  may  include  more  than  the  house 
itself,  so  it  may  include  less.  Thus,  an  apartment  or  flat 
is  considered  a  dwelling  house  within  the  meaning  of  the 
rule,  and  there  would  be  a  breaking  and  entry,  even  though 
there  were  no  breaking  and  entry  into  the  building  as  a 
whole.  And  it  is  held  burglary  even  to  open  a  chamber 
door  with  the  intention  to  commit  a  felony  therein. 

It  is  not  necessary  to  common-law  burglary  that  any  one 
should  be  in  the  house  at  the  time.  And  the  fact  that  a 
man  has  closed  his  house  for  the  summer  does  not  prevent 
the  breaking  and  entering  into  the  house  from  being  a 
burglary  as  long  as  he  has  not  abandoned  it  as  his  home. 
The  placing  of  a  few  household  effects  in  a  house  with  the 
intention  of  moving  there  in  the  future,  however,  does  not 
make  it  the  dwelling  house  of  the  intending  dweller. 

ARSON 

§107.  Definition.  ''Arson  is  a  felony  at  common  law, 
in  maliciously  and  voluntarily  burning  the  house  of  another 
by  night  or  by  day. ' '  *  Like  burglary,  arson  came  to  be 
considered  a  crime  against  the  dwelling  house,  although  at 
an  earlier  time  the  burning  of  a  stack  of  corn  was  ac- 
counted arson.  As  in  the  case  of  burglary,  the  dwelling- 
house  included  the  outhouses  within  the  same  enclosure, 
and  it  was  necessary  that  the  dwelling  house  be  the  habita- 
tion of  some  one,  although  it  was  not  necessary  that  any 
one  should  be  present  in  the  house  at  the  time.  The  scope 
of  arson  has  been  very  much  extended  by  statute. 

§  108.  Dwelling  House  of  Another.  It  was  not  arson  for 
a  man  to  burn  down  the  house  which  he  owned  and  occupied, 

sHawkin's  P.  C.  c.  8,  §  1. 
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but  if  he  had  leased  it  and  it  was  in  the  occupation  of  his 
tenant,  then  it  was  considered  the  dwelling  house  of  another 
and  his  setting  fire  to  it  would  be  arson.  On  the  other  hand, 
if  the  tenant  for  years  set  fire  to  the  house,  it  was  not  arson, 
for  it  was  considered  his  own  dwelling.  In  Bex  v.  Gowen,^ 
however,  the  court  refused  to  extend  this  principle  to  a  case 
where  a  temporary  occupant  set  fire  to  the  house.  The  unity 
between  husband  and  wife  prevents  the  house  occupied  by 
them,  though  owned  by  only  one  of  them,  from  being  the 
house  of  another  with  respect  to  either  of  them  who  should 
burn  it  down ;  but  in  Snyder  v.  People,^®  it  was  intimated 
that  it  might  be  otherwise  where  the  husband  had  left  the 
wife  and  was  living  separately  from  her.  In  such  a  case 
he  might  be  guilty  of  arson  in  burning  the  house  owned 
and  occupied  by  her. 

Where  a  man  sets  fire  to  his  own  house,  and  there  are 
adjoining  houses  which  are  likely  to  take  fire,  and  actually 
do  take  fire,  he  is  guilty  of  arson  on  the  ground  that  he  is 
presumed  to  intend  the  natural  and  probable  consequences 
of  his  acts,  or  on  the  ground  of  reckless  indifference  to  the 
burning  of  the  other  houses.  Many  statutes  make  the 
burning  of  a  man's  own  house  for  the  purpose  of  defraud- 
ing an  insurance  company,  criminal. 

§  109.  Burning.  To  constitute  arson  the  home  must 
actually  be  on  fire.  The  wood  must  be  charred.  It  is  not 
necessary  on  the  one  hand  that  the  wood  should  be  entirely 
consumed,  nor  on  the  other  hand  is  it  sufficient  that  the 
wood  be  smoked  or  scorched. 

»  Leach  (4th  ed.)  462.  lo  26  Mich.  106. 


CHAPTER  IX 
LARCENY 

WHAT  PROPERTY  THE  SUBJECT  OF  LARCENY 

§  110.  Definition.  ' '  The  definitions  of  larceny  are  none 
of  them  complete.  Mr.  East's  is  the  most  so;  but  that 
wants  some  little  explanation.  His  definition  is  '  the  wrong- 
ful or  fraudulent  taking  and  carrying  away  by  any  person 
of  the  mere  personal  goods  of  another,  from  any  place, 
with  a  felonious  intent  to  convert  them  to  his  (the  taker's) 
own  use,  and  make  them  his  own  property,  without  the  con- 
sent of  the  owner.'  This  is  defective  in  not  stating  what 
the  definition  of  *' felonious"  in  this  definition  is.  It  may 
be  explained  to  mean  that  there  is  no  color  of  right  or  excuse 
for  the  act,  and  the  intent  must  be  to  deprive  the  owner, 
not  temporarily,  but  permanently,  of  his  property. '  '^ 

At  common  law  the  stealing  of  goods  was  a  felony,  and 
the  regular  penalty  for  felony,  except  petit  larceny,  where 
the  goods  were  not  above  twelve  pence  in  value,  was  death 
and  the  forfeiture  of  the  felon's  goods.  This  was  tempered 
by  the  privilege,  which  one  charged  with  theft  had,  of  pray- 
ing benefit  of  clergy,  which  was  originally  a  privilege 
peculiar  to  churchmen  but  which  was  gradually  extended  to 
all  classes  of  persons,  although,  by  a  statute  of  Henry  VIII., 
non-churchmen  found  guilty  of  certain  specified  crimes,  such 
as  murder,  robbery,  or  arson,  were  excluded  from  it.  The 
privilege  of  praying  benefit  of  clergy  very  materially  miti- 
gated punishment  in  larceny,  but  death  still  remained  the 
nominal  penalty,  and  this  has  been  thought  to  have  inclined 
the  judges  to  narrow  its  scope  more  than  they  might  other- 
wise have  done.  Behind  many  of  the  decisions  denying 
that  certain  property  was  the  subject  of  larceny,  seems  to 
have  been  the  feeling  of  the  injustice  of  putting  a  nian's 

1  Baron  Parke  in  Begina  v.  HoUoway,  2  C.  &  K.  946. 
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life  in  jeopardy  for  the  taking  of  something  of  compara- 
tively small  value. 

In  many  cases,  as,  for  instance,  the  decisions  with  regard 
to  the  taking  of  game,  the  judges  probably  did  little  more 
than  reflect  popular  opinion;  but  in  some  cases,  as,  for  in- 
stance, those  with  regard  to  the  taking  by  a  servant  of 
property  handed  to  him  for  his  master,^  the  judges  probably 
held  that  not  to  be  stealing  which  was  ordinarily  accounted 
such,  and  so  popular  opinion  found  expression  in  statutes 
such  as  that  creating  the  crime  of  embezzlement.  Larceny, 
however,  has  remained  the  great  crime  against  property; 
and  the  crime  of  embezzlement,  obtaining  goods  under  false 
pretenses,  and  receiving  stolen  goods,  are  largely  supple- 
mental to  it. 

§  111.  Real  Property.  Few  would  think  of  the  seizure 
of  another's  land  as  ''stealing"  the  land,  and  so  it  has 
always  been  the  law  that  land  and  immovable  property  gen- 
erally are  not  the  subject  of  larceny.  But  there  are  a  great 
many  things  attached  to  the  land  that  can  be  detached  and 
carried  away,  and  the  taking  of  which  would  popularly  be 
called  stealing ;  but  in  the  eyes  of  the  law  these  things  are 
as  much  realty  as  the  land  itself  and,  therefore,  not  the 
subject  of  larceny.  Thus,  one  would,  in  popular  parlance, 
speak  of  stealing  corn,  even  though  it  were  on  the  stalk; 
but  its  being  on  the  stalk,  at  common  law,  made  it  a  part 
of  the  realty  so  as  not  to  be  the  subject  of  larceny.  So 
growing  trees,  or  fruit  on  the  trees,  or  minerals  in  place 
in  the  ground,  could  not  be  stolen.  If  any  of  these  things 
had  been  severed,  and  as  personalty  reduced  to  the  pos- 
session of  the  owner,  then  they  became  the  subject  of  theft 
as  any  other  chattels ;  and  where  the  severance  was  by  the 
wrongdoer,  and  the  things  severed  were  not  immediately 
carried  away,  it  became  a  difficult  question  to  determine 
whether  there  had  been  such  a  reduction  to  the  possession 
of  the  owner  as  to  make  the  subsequent  taking,  larceny.^ 

Not  only  was  this  rule  applied  to  things  attached  to  the 
soil,  but  also  to  things  unattached  but  savoring  of  the  realty, 

2  See  infra,  §  118.  a  See  infra,  §  117. 


100  CRIMINAL  LAW 

such  as  title  deeds  to  land.  And  a  box  containing  such  title 
deeds  was  considered  merely  incidental  to  its  contents,  and 
so  not  the  subject  of  larceny.*  But  in  an  Indiana  case,*^  the 
court  said  that  no  decision  so  far  as  they  knew  had  applied 
this  rule  to  keys,  and  that,  although  like  title  deeds,  keys 
follow  the  inheritance,  still  they  are  not  fixtures,  and  they 
saw  no  reason  for  carrying  the  exception  further  than  it 
had  already  gone. 

§  112.  Animals.  Ordinary  domestic  animals  used  for 
food  have  always  been  the  subject  of  larceny.  Indeed,  the 
action  for  cattle  stealing  is  one  of  the  oldest  of  which  we 
have  any  trace.  But  with  the  exception  of  a  few  things 
such  as  the  tame  hawk  or  falcon  which  were  especially 
prized,  most  animals  kept  for  pleasure  were  not  the  subject 
of  theft.  And  other  animals,  such  as  the  ferret,  were  con- 
sidered as  of  such  a  base  nature  that  it  was  not  fitting  that 
a  man  should  die  for  taking  them.  Mr.  Bishop  mentions 
dogs,  cats,  bears,  foxes,  apes,  monkeys,  polecats,  ferrets, 
squirrels,  parrots,  singing  birds,  martins,  and  coons,  even 
though  reclaimed,  as  not  the  subject  of  larceny  at  common 
law  for  either  one  or  the  other  of  these  reasons.^  But  even 
where  not  compelled  to  do  so  by  express  statutory  change, 
the  courts  have  been  inclined  to  enlarge  the  scope  of  larceny 
in  this  respect,  and  in  one  case,'^  a  man  was  held  for  the 
larceny  of  a  dog,  and  in  another  case,^  for  the  larceny  of  a 
mocking-bird. 

Animals  in  their  wild  state  are  strictly  the  property  of  no 
one,  and,  therefore,  not  the  subject  of  theft,  but,  at  least, 
most  of  them  which  are  fit  for  food  may  become  such  on 
being  reclaimed.  Mr.  Bishop  includes  among  the  number, 
pigeons,  doves,  hares,  conies,  deer,  swans,  wild  boars, 
cranes,  pheasants,  partridges,  and  fish  suitable  for  food, 
including  oysters,®  and  the  list  is  not  exhaustive.  Honey- 
bees fall  within  the  same  class,  not  because  they  are  fit  for 
food,  but  because  their  honey  is. 

4  Year  Book,  10  Edw.  IV.,  14,  pi.  9,  10.  7  MuUaly  v.  People,  86  N.  T.  365 
sHoskins  v.  Tarrance,  5  Blackf.  417.  8  Haywood  v.  State,  41  Ark.  479. 
«  2  New  Criminal  Law,  §  773.  »  2  New  Criminal  Law,  §  773. 
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It  is  often  a  difficult  question  to  say  when  such  animals 
have  been  reclaimed.  It  is  sufficient,  but  not  necessary,  that 
they  should  be  confined.  Thus,  pigeons  may  be  the  subject 
of  larceny,  though  they  have  free  egress  to  the  open  air, 
as  long  as  they  have  the  habit  of  returning.  Wild  game 
that  has  been  killed  and  reduced  to  possession,  and  fish 
that  have  been  caught,  are  also  the  subject  of  larceny. 
Reduction  to  possession  is  essential. 

§  113.  Things  in  Action.  A  personal  obligation,  like  a 
debt,  for  instance,  is  in  the  nature  of  things  not  the  subject 
of  theft ;  and  at  common  law  the  written  agreement  which 
evidenced  the  obligation  was  considered  to  partake  of  its 
nature,  just  as  the  title  deeds  to  realty  were  considered 
to  partake  of  the  nature  of  realty,  and  so  not  to  be  the 
subject  of  larceny.  This  rule  extended  to  even  the  more 
solemn  forms  of  agreement,  such  as  bonds  and  to  negotiable 
paper,  which  in  many  other  respects  had  the  same  character- 
istics as  money.  The  paper  on  which  the  agreement  was 
written  was  the  subject  of  larceny  before  it  was  written 
on,  but  as  soon  as  the  legal  obligation  became  inscribed 
upon  it,  it  became  incidental  to  the  obligation,  just  as  the 
box  was  considered  incidental  to  the  title  deeds  of  realty  it 
contained,^^  and  so  ceased  to  be  a  subject  of  theft. 

But  a  pawnbroker's  ticket  was  considered  rather  an  evi- 
dence of  title  to  personalty  than  mere  evidence  of  a  contract, 
and  as  partaking  of  the  nature  of  the  personalty  was  held 
to  be  the  subject  of  larceny.^^  And  a  railway  ticket  was 
considered  in  itself  a  chattel,  valuable  as  conferring  the 
privilege  of  traveling  without  further  payment.^ ^  By 
statute  today  bonds,  negotiable  paper,  and  evidences  of 
indebtedness  generally  are  made  the  subject  of  larceny. 

§114.  Intangible  Personalty.  For  property  to  be  the 
subject  of  larceny  it  is  not  necessary  that  it  should  be  solid, 
or  even  tangible.  Water  supplied  to  consumers  in  pipes 
may  be  stolen,  as  may  illuminating  gas,  and  by  statute  in 
some  States  electricity  has  been  made  the  subject  of  larceny. 

10  See  supra,  §  112.  12  Eegina  v.  Boulton,  1  Den.  C.  L.  R.  508. 

11  Begina  v.  Morrison,  Bell  C.  C.  158. 
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PROPERTY  OR  GOODS  OF  ANOTHER 

§  115.  Legal  Possession.  When  it  is  said  that  larceny 
is  the  taking  of  the  goods  of  another,  it  is  not  necessarily- 
meant  that  the  goods  belong  to  that  other.  Often,  of  course, 
the  taking  is  from  the  general  owner,  but  it  need  not  be. 
The  other  may  be  a  common  carrier,  or  a  finder,  or,  it  has 
been  held,  even  a  thief.  And  the  general  owner  may  be 
guilty  of  stealing  his  own  goods  from  the  possession,  say, 
of  a  pawnbroker.  The  saying  that  ''possession  is  nine 
points  in  the  law"  is,  perhaps,  not  exaggerated,  for  the 
common  law  says  little  of  ownership  but  much  of  possession. 
But  this  possession  which  the  law  protects  is  a  composite  of 
legal  rights,  just  as  ownership  is.  It  may  originate  with  a 
simple  finding.  But  once  having  been  called  into  existence 
by  the  control  and  dominion  exercised  over  the  article  at 
the  time  of  the  finding,  it  is  good  against  the  whole  world 
except  those  having  a  better  right  to  the  article,  and  may 
continue  after  the  article  has  been  again  lost.  The  first 
finder  will  have  a  better  right  to  it  than  the  second  finder. 
This  doctrine  of  legal  possession  has  sometimes  been  called 
the  doctrine  of  relative  ownership,  and  the  name  is  very 
apt;  and  if,  when  possession  is  referred  to,  we  think  of 
relative  ownership,  much  confusion  will  be  avoided.  The 
common  carrier,  the  finder,  even  the  thief,  is  treated  as  the 
owner  against  all  the  world  except  those  having  superior 
rights. 

§116.  Possession  of  Things  on  One's  Premises.  Ordi- 
narily one  may  be  said  to  have  possession  of  the  things  on 
his  premises  not  in  the  adverse  possession  of  another.  Thus, 
one  has  possession  of  the  chairs  and  garden  implements 
and  other  personal  articles  about  his  premises,  although  in 
the  nature  of  things  he  cannot  have  his  hands  on  all  of 
them.  And  he  may  have  possession  of  them  although  he 
does  not  know  of  their  presence.  Thus,  coal  may  have  been 
ordered  and  placed  in  his  basement  without  his  knowledge, 
and  yet  he  may  fairly  be  said  to  have  possession  of  the  coal, 
and  likewise  of  wood  drifted  onto  his  land.  And  wherfe 
iron  was  lost  from  a  barge  into  a  canal,  and  later  was  taken 
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from  the  canal  when  the  water  was  out  of  it,  it  was  held 
that  the  proprietors  of  the  canal  had  sufficient  possession  to 
maintain  the  indictment. ^^ 

But  although  the  canal  company  had  possession  against 
the  world  at  large,  it  seems  probable  that  if  the  canal  had 
been  owned  by  an  individual,  and  the  iron  was  capable  of 
identification,  this  individual  would  have  been  guilty  of 
larceny  if  he  had  appropriated  it.  In  other  words  he  would 
have  had  possession  as  against  the  world  at  large,  but  not 
as  against  the  party  who  had  lost  it.  And  so  where  a 
bureau,  and  not  its  contents,  were  sold,  and  money  was 
discovered  in  one  of  its  drawers,  and  appropriated  by  the 
purchaser  of  the  bureau,  it  is  probable  that,  as  against  the 
world  at  large,  the  purchaser  of  the  bureau  would  have  had 
possession  even  before  the  discovery,  but  the  one  entitled 
to  the  money  was  considered  to  have  had  possession  as 
against  him  so  as  to  make  him  guilty  of  larceny.^* 

But  property  on  one's  premises  may  be  in  the  adverse 
possession  of  another,  and  then  it  is  doubtful  whether  it 
would  be  considered  in  the  possession  of  the  occupier  of  the 
premises  even  as  against  the  world  at  large.  Thus,  where 
a  servant  had  taken  money  belonging  to  his  master,  under 
such  circumstances  as  not  to  make  it  larceny,  and  had  after- 
wards hidden  it  in  a  secret  place  on  his  master's  premises^ 
and  then  come  and  gotten  it,  it  was  held  that  this  would  not 
be  stealing,  as  it  had  been  in  his  adverse  possession  and  so 
had  not  been  in  the  possession  of  the  master.^^ 

And  when  a  part  of  the  realty  is  severed  or  game  killed 
and  carried  away,  it  is  often  a  difficult  question  to  tell 
whether  the  adverse  possession  of  the  wrongdoer  has  ceased 
and  that  of  the  occupier  of  the  premises  commenced.  Thus, 
in  Regina  v.  Townley,^®  where  rabbits  had  been  killed  and 
concealed  in  a  ditch  on  the  premises  where  they  were  killed, 
it  was  held  that  the  poachers,  who  afterwards  returned  for 

"  Begina  v.  Rowe,  Bell  C.  C,  93. 
"Merry  v.  Green,  7  M.  &  W.  623. 

15  Case  cited  in  Bazeley's  case,  Leach  (4th  ed.)  835. 

16  Regina  v.  Townley,  12  Cox  C.  C.  59. 
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them  and  carried  them  off  were  not  guilty  of  larceny.  And 
in  Regina  v.  Foley,^'''  it  was  held  that  where  hay  had  been 
cut  by  a  trespasser  and  allowed  to  lie  three  days  upon  the 
field,  that  his  adverse  possession  had  not  been  lost.  But,  in 
a  Pennsylvania  case,^^  where  the  defendant  was  charged 
with  the  larceny  of  certain  coal  he  had  severed,  it  was  held 
that  ''the  loading  into  the  flatboat,  the  transportation  to 
the  bins,  and  unloading  of  the  boat,  all  of  which  acts  were 
done  within  the  lines  of  the  prosecutor's  land  and  occupied 
hours  of  time  for  each  boatload"  were  sufficient  to  reduce 
the  severed  coal  to  the  possession  of  the  prosecutor,  but 
the  decision  was  based  on  hostility  to  the  idea  that  the  coal 
in  place  could  not  be  the  subject  of  larceny,  and  is  not  to  be 
commended. 

In  the  above  case  the  question  is  as  to  whether  the  adverse 
possession  of  the  personal  property  has  ceased  so  as  to 
allow  that  of  the  occupier  of  the  premises  to  vest.  Where, 
however,  there  had  been  possession  of  the  personalty  by  the 
occupier  of  the  premises  previous  to  the  adverse  pos- 
session, as,  for  instance,  where  chairs  of  his  had  been  stolen, 
his  possession  would  not  cease  with  the  adverse  possession 
of  the  thief ;  and  if  a  second  thief  stole  from  the  first  thief, 
it  would  be  treated  as  a  larceny  from  the  occupier. 

There  is  another  class  of  cases  where  property  on  one's 
premises  is  not  considered  as  in  his  possession.  This  is 
where  premises  are  open  to  the  public  and  an  article  has 
been  lost  there.  Thus,  if  an  article  has  been  dropped  and 
lost  in  a  street  car,  or  in  a  store  or  other  place  open  to  the 
public,  it  is  not  by  that  fact  alone  considered  to  be  in  the 
possession  of  the  street  car  company  or  of  the  storekeeper 
or  of  the  owner  of  the  premises.  But  here  a  distinction  is 
made  between  articles  which  have  been  lost  and  others 
which  have  been  laid  down,  as  it  were,  under  the  protection 
of  the  premises,  and  forgotten.  These  follow  the  general 
rule. 

§117.  Possession  through  a  Servant.  Against  the 
world  at  large  the  possession  of  the  servant  is  the  pos- 

1T26  L.  E.  (Ire.)  299.  is  Commonwealth  v.  Steimling,  156  Pa.  400. 
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session  of  the  master.  This  possession  of  the  servant,  in 
its  legal  aspect,  has  a  technical  name.  It  is  called  custody. 
And  by  servants  are  not  meant  merely  domestic  servants, 
but  employes  generally. 

And  if  the  property  is  in  the  legal  possession  of  the 
master,  he  does  not  lose  that  possession  even  against  the 
servant  by  the  servant  being  entrusted  with  it  and  taking  it 
to  a  distant  place.  It  was  once  thought  that  there  could  be 
no  trespass  by  the  servant  under  such  circumstances,  and, 
therefore,  no  larceny,  but  it  is  now  well  settled  otherwise. 

But  if  property  is  delivered  by  a  third  party  to  a  servant 
foi*  the  master,  the  servant  is  considered  as  having  pos- 
session as  against  the  master  until  he  has  deposited  it  with 
him.  This  was  decided  in  Bazeley's  Case,^^  where  a  bank- 
teller  had  received  a  banknote  and  instead  of  putting  it  into 
the  proper  drawer  had  appropriated  it.  If  the  teller  had 
put  the  note  into  the  drawer  where  such  notes  were  sup- 
posed to  be  deposited,  it  is  probable  that  the  court  would 
have  considered  that  then  the  possession  of  the  master 
vested  even  as  against  the  teller,  and  that  its  subsequent 
appropriation  would  have  been  larceny.  And  where  coal 
was  delivered  to  a  servant  for  a  master  and  he  deposited 
it  in  his  master's  cart,  it  was  held  that  possession  vested 
in  the  master  on  its  being  placed  in  the  cart  and  that  the 
subsequent  taking  by  the  servant  was  larceny.^*^  The 
statutory  crime  of  embezzlement  was  created  to  reach  such 
cases  as  Bazeley's. 

§  118.  Custody.  It  might  be  supposed  that  because  the 
servant's  possession  is  the  master's  against  the  world  at 
large,  the  servant  himself  would  have  legal  possession 
against  every  one  except  the  master.  But  this  is  not  so,  and 
the  reason  for  this  has  not  been  altogether  clear.  The  most 
plausible  explanation  has  been  that  the  courts  were  un- 
wilMng  that  masters  should  hide  themselves  behind  irre- 
sponsible servants  in  bringing  prosecutions.  So  the  servant 
has  not  legal  possession  of  his  master's  goods  in  his  keep- 
ing.   They  cannot  be  described  as  his  goods.    Instead  of 

18  See  note  15,  supra.  20  Eegina  v.  Reed,  6  Cox  C,  C.  284. 
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legal  possession  lie  has  custody.  But  where  a  servant 
makes  himself  responsible  for  the  goods  entrusted  to  him, 
he  is  something  more  than  a  mere  servant  and  may  be  said 
to  have  legal  possession;  the  goods  may  be  said  to  be  his 
goods.^^ 

§  119.  Bailed  Goods.  Goods  may  be  loaned,  or  hired 
out,  or  pawned,  or  entrusted  to  a  common  carrier.  In  each 
of  these  cases  the  goods  are  said  to  be  bailed.  The  one  to 
whom  they  are  bailed  is  called  the  bailee,  and  the  one  who 
bails  them,  the  bailor;  and  as  with  the  servant,  the  pos- 
session of  the  bailee  is  the  possession  of  the  bailor  against 
the  world  at  large  as  far  as  larceny  is  concerned.  Though 
taken  from  the  bailee,  the  goods  may  be  said  to  have  been 
stolen  from  the  bailor. 

But,  unlike  the  case  of  the  servant,  the  bailee  has  legal 
possession.  He  can  prosecute  a  thief  for  taking  the  goods 
from  him,  and  they  are  properly  described  as  his  goods. 
Indeed,  he  can  even  prosecute  the  bailor  where  the  bailor 
takes  them  from  him  without  having  the  right  to  do  so,  as, 
for  instance,  where  the  bailee  has  a  lien  on  the  goods.  As 
a  rule  at  common  law  the  bailee  could  not  be  guilty  of  steal- 
ing the  goods  bailed  to  him,  as  there  could  be  no  trespass,^^ 
but  statutes  have  changed  this. 

§  120.  Lost  Goods.  A  man  does  not  lose  legal  possession 
of  goods  by  losing  them,  and  even  after  they  are  in  the 
adverse  possession  of  a  finder,  it  would  seem,  they  are  still 
in  his  possession  as  against  a  thief  from  the  finder.  But 
the  finder  himself  has  legal  possession,  and  can  prosecute 
parties  for  theft  not  having  superior  rights  to  his  own. 

Where  the  lost  articles  are  not  marked,  and  there  are  no 
other  means  of  identifying  the  owner,  the  finder  may  ap- 
propriate them  and  will  not  be  held  guilty  of  larceny. 
But  if  it  is  possible  to  identify  the  owner,  and  the  finder 
decides  to  convert  them  to  his  own  use,  at  the  time  he  first 
takes  them,  he  is  guilty  of  larceny.  If  he  does  not  so  decide 
to  convert  them  until  after  he  has  first  taken  them,  how- 
ever, the  courts  hold  that  he  is  not  guilty  of  larceny  on 

21  Eex  V.  Bramley,  Euss.  &  E.  478.        22  gee  infra,  §  125. 
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the  ground  that  the  taking  and  the  felonious  intent  must 
concur.^^ 

§121.  Stolen  Goods.  The  theft  of  goods  is  not  con- 
sidered to  divest  the  possession  of  the  man  from  whom  they 
are  stolen.  The  thief  is  supposed  to  he  guilty  of  a  con- 
tinuing trespass  in  every  county  into  which  he  carries  the 
goods,  and  can,  therefore,  be  prosecuted  for  theft  into  which- 
ever county  he  happens  to  be  found  with  the  goods  in  his 
possession.^*  And  if  a  thief  steal  from  a  thief,  the  man 
from  whom  the  goods  were  first  taken  can  prosecute  him 
as  well  as  the  first  thief.  But  the  thief  also  has  a  posses- 
sion, wrongful  as  it  is,  and  it  has  been  held  that  he  also 
can  prosecute  a  second  thief,  and  properly  describe  the 
goods  as  his.^^  The  owner  may  follow  his  property  any- 
where and  recover  it  even  from  a  purchaser  in  good  faith 
from  a  thief. 

§  122.  Property  of  Husband  or  Wife.  Property  in  the 
common  possession  of  two  or  more  persons  could  not  be 
stolen  by  any  of  them.  It  was  the  property  of  each  as  well 
as  the  property  of  all,  and  so  it  was  not  thought  that  it 
could  be  properly  described  as  the  property  ''of  another." 
So,  partners  could  not  steal  partnership  property,  nor  ten- 
ants in  common  the  property  held  in  common.  The  close 
relationship  of  husband  and  wife  also  made  it  impossible 
for  the  wife  to  steal  the  husband's  property.  The  wife,  at 
common  law,  had  no  separate  personalty,  so  that  there 
could  be  no  possibility  of  the  husband  stealing.  Nor  could 
a  third  party — unless  he  were  an  adulterer — steal  the 
property  of  the  husband  when  delivered  to  him  by  the 
wife.2®  In  Indiana,  under  the  statute  enabling  married 
women  to  hold  property,  it  has  been  held,  however,  that  the 
husband  can  steal  the  wife's  property,^"^  but  there  are  de- 
cisions in  other  States,  under  similar  statutes,  to  the  con- 
trary. 

23Regina  v.  Thurborn,  1  Den.  C.  C.  387. 

24  See  supra,  §  17. 

25  Ward  V.  People,  3  Hill  395. 
28Eegina  v.  ToUett,  C.  &  M.  112. 
2TBea8ley  v.  State,  138  Ind.  552. 
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WRONGFUL  TAKING 

§  123.  Trespass  and  Larceny.  It  early  came  to  be  the 
law  that  every  larceny  included  a  trespass.  The  trespass 
consisted  of  the  taking  and  carrying  away  of  goods  with 
force  and  arms.  For  a  long  time  the  courts  seemed  dis- 
posed to  give  a  wide  meaning  to  the  taking,  and  to  include 
in  it  every  conversion  or  appropriation  of  goods ;  but  with 
the  development  of  the  civil  action  of  trover,  which  was  for 
conversion  generally,  there  came  to  be  a  sharp  distinction 
between  the  taking  in  trespass  and  other  forms  of  con- 
version, and  taking  came  to  be  more  closely  confined  to  its 
ordinary  meaning  than  for  a  time  seemed  likely. 

Ordinarily  we  think  of  a  taking  as  occurring  when  a  man 
assumes  possession  of  a  thing,  and  as  occurring  once  for 
all;  and  such  came  to  be  its  usual  meaning  in  larceny. 
"Where  goods  were  stolen  in  the  first  place,  the  thief  was 
considered  to  be  guilty  of  a  new  taking  in  every  county  into 
which  he  carried  the  goods,  but  this  was  recognized  as  a 
fictitious  use  of  taking  and  not  its  ordinary  legal  meaning. 
In  the  case  of  the  servant  to  whom  goods  had  been  en- 
trusted, however,  taking  had  the  broader  meaning  of  an 
appropriation  or  conversion,  although  this  was  partly  due 
to  a  statute.  As  a  result  of  this  narrow  meaning  which  was 
usually  given  to  taking,  a  finder  or  bailee  who  decided  to 
appropriate  goods  after  he  had  once  taken  them  was  not 
generally  guilty  of  larceny,  for  the  felonious  intent  had  to 
concur  with  the  taking.  A  conversion,  plus  the  felonious 
intent,  was  not  sufficient. 

§124.  Rightful  Taking  and  Wrongful  Appropriation. 
But  in  the  case  of  bailees  there  was  an  exception  to  the  rule 
that  they  could  not  be  guilty  of  larceny;  this  is  generally 
known  as  the  doctrine  of  breaking  bulk.  If  the  bailee  ap- 
propriated the  whole  article  bailed  to  him,  the  general  rule 
applied.  If  he  broke  open  the  article,  and  appropriated 
the  contents,  he  was  gnilty  of  the  larceny  of  the  contents. 
This  was  the  result  of  the  famous  Carrier's  Case,^^  and 
would  seem  to  be  a  relic  of  the  tendency  that  showed  itself 

28  See  Pollock  &  Wrigbt,  Possession,  p.  134. 
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for  a  time,  to  call  almost  every  appropriation  or  conversion 
a  taking.  It  was  harmonized  with  the  general  rale,  how- 
ever, by  saying  that  there  was  no  actual  taking  of  the  con- 
tents of  the  article  until  it  was  broken  open. 

Another  evidence  of  the  tendency  to  make  every  con- 
version a  taking  was  the  rule  prevailing  in  England  for  a 
time,  and  finding  considerable  support  in  this  country,  that 
when  property  had  been  turned  over  for  a  special  purpose, 
as,  for  instance,  a  watch  for  repair,  its  subsequent  appro- 
priation would  be  a  larceny. 

The  case  of  a  guest  was  likened  to  that  of  a  servant.  He 
was  considered  to  have  mere  custody  of  the  things  en- 
trusted to  him  about  the  house,  and  if  he  appropriated  them 
afterwards  he  was  guilty  of  larceny.  And  the  same  rule 
was  applied  when  articles  were  handed  to  customers  to  be 
examined  in  the  presence,  or  on  the  premises,  of  the  shop- 
keeper. 

In  the  case  of  Regina  v.  Ashwell,^^  the  question  came  up 
as  to  whether  a  person  taking  something  by  mistake,  and 
not  noticing  the  mistake  until  afterwards,  could  be  held  for 
larceny,  if,  on  discovering  the  mistake,  he  appropriated  the 
property.  The  court  was  evenly  divided,  so  that  the  con- 
viction of  the  court  below  stood  affirmed.  To  have  held 
that  the  taking  occurred  on  its  receipt  would  have  been 
more  in  line  with  general  authority  than  the  opposite  hold- 
ing; but  courts  are  more  or  less  influenced  by  the  trend  of 
legislative  action,  even  though  not  directly  applicable,  and 
legislatures  have  tended  to  regard  a  later  appropriation  to 
be  just  as  criminal  as  one  concurrent  with  the  first  taking. 
The  courts  in  the  United  States  have  been  less  favorable  to 
the  bailee  than  the  English  courts,  and  it  seems  likely  that 
in  a  case  of  this  kind  they  would  be  stronger  for  conviction. 

At  the  present  time,  statutes  quite  generally  hold  bailees 
for  the  theft  of  goods  entrusted  to  them  whether  the  in- 
tention to  appropriate  exists  at  the  time  of  the  first  taking 
or  not. 

§  125.    The  Taking  and  Carrying  Away.    There  must  be 

2»  16  Cox  C.  C.  1. 
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in  larceny  a  taking  possession,  and  a  carrying  away.  Pos- 
session means  control  or  dominion;  and  if  the  article  is 
attached  to  something  else  over  which  there  is  no  control, 
then  there  is  no  control  or  dominion  by  the  thief  until  it  is 
severed.  Thus,  where  an  overcoat  was  removed  from  a 
dummy  but  remained  chained  to  it,  it  was  held  that  there 
was  no  larceny.^^  And  the  cases  are  numerous  where  the 
pickpocket  has  escaped  the  full  penalty  for  larceny  because 
the  article  upon  which  he  had  gotten  his  hands  and  partly 
removed  had  not  been  detached  from  the  person  of  the 
owner. 

The  taking  and  carrying  away  need  not  involve  a  lifting. 
Animals,  for  instance,  may  be  enticed  away,  and  it  is  often 
a  difficult  question  to  say  when  possession  of  them  is  gained. 

'*It  is  clear,  for  example,  that  if  one  should  thus  entice  an 
animal  from  the  possession,  actual  or  constructive,  of  the 
owner,  and  toll  it  into  his  own  inclosure,  closing  a  gate 
behind  him,  the  custody  or  dominion  acquired  over  the  ani- 
mal might  be  regarded  as  so  complete  as  to  constitute  lar- 
ceny. It  is  equally  manifest,  that  if  one  should,  in  like 
manner  entice  an  animal,  even  for  a  considerable  distance, 
and  it  should  from  indocility,  or  other  reason,  follow  him 
so  far  off  as  not  to  come  virtually  into  his  custody,  the  crime 
would  be  incomplete.  The  controlling  principle,  in  such 
cases,  would  seem  to  be  that  the  possession  of  the  owner 
must  be  so  far  changed  as  that  the  dominion  of  the  tres- 
passer shall  be  complete.  His  proximity  to  the  intended 
booty  must  be  such  as  to  enable  him  to  assert  his  dominion, 
by  taking  actual  control  or  custody  by  manucaption,  if  he 
wills.  If  he  abandon  the  enterprise,  however,  before  being 
placed  in  this  attitude,  he  is  not  guilty  of  the  offense  of 
larceny,  though  he  may  be  convicted  of  an  attempt  to 
commit  it."  ^^ 

And  if  a  man  attempting  to  steal  coins  knock  them  from 
the  owner's  hand  so  that  they  are  lost,  he  is  not  guilty  of 
the  complete  crime.^^  And  if  one  maliciously  shoot  and 
kill  a  horse,  and  do  nothing  further,  it  is  not  larceny.  The 
taking  may  assume  various  forms.    It  may  consist  in  in- 

30  People  V.  Meyer,  75  Cal.  383.  32  Thompson  v.  State,  94  Ala.  535. 

81  2  Bishop,  Cr.  Law  806,  Edmonds  v.  State,  70  Ala.  8. 
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serting  a  connecting  pipe  around  a  gas  meter  and  thus 
appropriating  the  gas,^^  or  in  boring  a  hole  in  the  bottom 
of  a  barrel  of  porter  and  allowing  the  porter  to  run  into  a 
can. 

It  is  not  necessary  that  the  thief  himself  take  the  goods. 
He  may  do  this  through  an  innocent  agent.  Thus,  where 
one  changed  the  checks  on  a  trunk  while  it  was  at  the  depot, 
and  the  railroad  did  not  discover  the  fraud  and  transported 
the  trunk,  it  was  held  that  the  act  of  the  railroad  was  the 
act  of  the  one  who  had  changed  the  check.^*  And  where  one 
sold  the  sow  and  pigs  of  another  to  a  third  party  without 
any  authority  and  the  third  party  took  them  away,  it  was 
held  that  the  man  who  had  fraudulently  sold  them  was 
guilty  of  stealing  them.  The  act  of  the  third  party  in  taking 
them  away  was  considered  the  act  of  the  fraudulent  seller.^^ 

Control  once  having  been  gained,  the  carrying  away  need 
not  be  to  any  distance.  Thus,  the  mere  lifting  from  the  floor 
of  the  boot  of  the  coach  was  held  sufficient  in  one  case,^^ 
and  the  lifting  of  money  from  the  bottom  of  a  drawer  in 
another.^'  But  where  a  hog  was  found  dead,  having  been 
shot,  its  ears  cut  off  and  one  of  its  ham's  skinned,  but  the 
skin  not  severed  from  the  animal,  and  there  was  no  evidence 
that  it  had  been  killed  elsewhere  or  removed  from  the  spot 
where  killed,  the  court  held  that  although  there  had  been 
a  taking  of  possession,  there  had  been  no  carrying  away 
of  the  hog,  and  so  no  larceny  of  it.^^ 

FRAUDULENT  TAKING 

§126.  Larceny  by  Trick.  Although  the  taking  in 
trespass  and  larceny  retained  in  general  its  natural  mean- 
ing, the  requirement  that  the  taking  should  be  with  force 
and  arms  came  to  be  much  exaggerated.  The  *  *  arms ' '  part 
of  the  requirement  seems  never  to  have  been  taken  very 

83  Eegina  v.  White,  6  Cox  C.  C.  213. 

8*  Commonweath  v.  Barry,  125  Mass.  390. 

35  Cummings  v.  Commonwealth,  5  Ky.  Law  Eep.  200. 

8«  Rex  T.  Walsh,  1  Moody  C.  C.  14. 

37  Eckels  V.  State,  20  Ohio  Stat.  508. 

88  State  V.  Alexander,  74  N.  C.  232. 
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seriously,  and  in  Rex  v.  Pear,^''  it  was  held  that  fraud  would 
supply  the  place  of  force.  Coke,  following  Bracton,  had 
defined  larceny  to  mean  a  felonious  and  fraudulent  taking 
and  carrying  away  of  the  goods  of  another ;  fraud  had  been 
held  equivalent  to  force  in  satisfying  the  requirement  of  a 
breaking  and  entry  in  burglary;  and  the  doctrine  that  a 
bailee  could  be  guilty  of  a  larceny  on  breaking  bulk  had 
been  explained  by  some  on  the  ground  that  the  breaking 
of  bulk  was  evidence  that  he  had  taken  the  goods  only  under 
a  pretense  of  carriage.  This  decision  was  rendered  in  1779. 
Since  then  the  doctrine  of  larceny  by  fraud  or  trick  has 
been  well  established. 

But  not  every  obtaining  of  goods  by  fraud  with  intention 
to  appropriate  them  amounts  to  larceny.  A  contract  may 
have  been  entered  into,  which,  although  voidable  because 
of  the  fraud,  is  not  absolutely  void,  and  under  which  the 
title  to  the  property  will  vest  in  the  fraudulent  party,  sub- 
.I'ect  to  being  divested  by  the  defrauded  party  before  a  sale 
of  the  goods  to  a  bona  fide  purchaser  for  value.  In  such  a 
case,  if  title  passes  to  the  fraudulent  party  before  or  at  the 
time  of  the  taking,  there  is  no  larceny ;  for  where  a  man  has 
a  right  to  the  possession  of  his  own  goods,  his  taking  of 
them  cannot  be  considered  a  stealing,  and  if  the  taking 
vests  title,  even  if  only  a  voidable  title,  the  act  cannot  be  a 
theft,  for  a  theft  cannot  transfer  title.  In  such  cases  there 
may  be  the  statutory  crime  of  obtaining  goods  by  false 
pretenses.  It  is  sometimes  held  that  the  mere  intention  to 
pass  title  by  one  having  general  authority  to  transfer  it 
also  prevents  the  taking  from  amounting  to  a  larceny,  even 
though  title  does  not  actually  pass.**^  If,  however,  there 
is  no  intention  to  pass  title,  or  no  passing  of  title,  but  the 
taker  is  only  intended  to  have  possession  for  a  time,  as  in 
the  case  of  the  bailee,  the  taking  will  amount  to  larceny  if 
induced  by  fraud,  and  if  there  exists  at  the  time  the  inten- 
tion to  appropriate.  Most  of  the  cases  of  larceny  by  fraud 
are  cases  of  fraudulent  bailments. 

The  facts  in  Rex  v.  Pear  were  that  the  defendant  had 

39  2  Earl  P.  C.  685.  «>  See  infra,  §  131. 
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hired  a  mare  with  the  pretended  purpose  of  taking  a 
journey,  but  with  the  actual  intention  to  steal  her.  He  had 
afterwards  sold  the  mare.  On  these  facts  he  was  held 
guilty  of  larceny.  And  when  a  gypsy  woman  had  obtained 
certain  money  on  the  promise  to  return  it,  pretending  that 
she  possessed  supernatural  powers  and  was  able  to  pro- 
cure for  her  dupe  a  large  sum  of  money,  she  was  indicted 
for  larceny  and  found  guilty.^ ^ 

§  127.  Conditional  Delivery.  Where  the  owner  of  prop- 
erty consents  to  its  delivery  on  the  fulfillment  of  a  certain 
condition,  it  may  be  larceny  if  the  property  is  taken  with- 
out a  compliance  with  that  condition.  Thus,  in  the  case  of 
Eegina  v.  Hands,^^  ^  person  was  indicted  for  committing  a 
larceny  from  what  is  known  as  an  ** automatic  box",  which 
was  so  constructed  that  if  you  put  a  penny  into  it  and 
pushed  a  knob,  in  accordance  with  the  directions  on  the  box, 
a  cigarette  was  ejected  upon  a  bracket  and  presented  to  the 
giver  of  the  penny.    The  court  said : 

''Under  these  circumstances  there  is  no  doubt  that  the 
prisoners  put  into  the  box  a  piece  of  metal  which  was  of  no 
value,  but  which  produced  the  same  effect  as  the  placing  a 
penny  in  the  box  produced.  A  cigarette  was  ejected,  which 
the  prisoners  appropriated;  and  in  a  case  of  that  class  it 
appears  to  me  there  clearly  was  larceny.  The  means  by 
which  the  cigarette  was  made  to  come  out  of  the  box  were 
fraudulent,  and  the  cigarette  so  made  to  come  out  was 
appropriated." 

In  the  case  of  Eegina  v.  Slowly,^^  the  prosecutor,  having 
a  cart  loaded  with  onions,  had  met  the  prisoners,  who 
agreed  to  buy  the  onions  directly  on  their  being  unloaded. 
The  onions  were  unloaded,  whereupon  the  prisoners  refused 
to  pay  for  them,  or  to  restore  them,  and  next  morning  sold 
them.  The  prisoners  were  found  guilty  of  larceny.  Chief 
Baron  Kelly  said : 

"If  in  this  case  it  had  been  intended  by  the  prosecutor  to 
give  credit  for  the  price  of  the  onions,  even  for  a  single 

41  Eegina  v.  Bunce,  1  F.  &  F.  523.        "12  Cox  C.  C.  269. 
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hour,  it  would  not  have  been  larceny ;  but  it  is  clear  that  no 
credit  was  given  or  ever  intended  to  be  given.  Any  idea 
of  that  is  negatived  by  the  statement  in  the  case  that  the 
prisoners  agreed  to  buy  for  ready  money. 

"In  all  such  sales  the  delivery  of  the  thing  sold,  or  of  the 
money,  the  price  of  the  thing  sold,  must  take  place  before 
the  other,  that  is,  the  seller  delivers  the  thing  with  one 
hand  while  he  receives  the  money  with  the  other.  No  mat- 
ter which  takes  place  first,  the  transaction  is  not  complete 
until  both  have  taken  place.  If  the  seller  delivers  first 
before  the  money  is  paid,  and  the  buyer  fraudulently  runs 
off  with  the  article,  or  if,  on  the  other  hand,  the  buyer  pays 
first,  and  the  seller  fraudulently  runs  off  with  the  money 
without  delivering  the  thing  sold,  it  is  equally  larceny. ' ' 

In  the  above  case  it  was  intended  that  the  payment  of 
the  money  and  the  delivery  of  the  property  should  take 
place  at  the  same  time.  But  in  the  case  of  Eegina  v.  Eus- 
sett,^^  the  prosecutor  entered  into  an  agreement  for  the  pur- 
chase of  a  horse,  on  which  he  made  a  part  payment  with  the 
understanding  that  he  was  to  have  the  horse  on  the  pay- 
ment of  the  rest  of  the  purchase  price.  The  jury  found 
that  the  defendant  had  never  intended  to  deliver  the  horse, 
and  the  court  was  of  the  opinion  that  he  was  guilty  of  the 
larceny  of  the  money  received  in  part  payment.  They  con- 
sidered that  the  payment  of  the  money  was  conditioned,  not 
on  the  delivery  of  the  horse  in  this  case,  but  on  the  existence 
of  an  intention  to  deliver  it,  at  the  time  of  the  receipt  of  the 
money,  and  that  the  lack  of  this  intention  made  it  a  case  of 
larceny  by  trick  or  fraud.  Logically  carried  out  this  would 
mean  that  where  property  is  sold  on  credit,  and  at  the 
time  there  is  no  intention  to  pay,  the  person  receiving  the 
property  would  be  guilty  of  larceny;  but  it  is  doubtful 
whether  any  courts  will  so  hold.  They  are  more  likely  to 
consider  it  as  obtaining  property  under  false  pretenses.*^ 

WITHOUT  THE  CONSENT  OF  THE  OWNER 

§  128.  Delivery  by  Servant.  Just  as  a  servant  may  be 
guilty   himself   of   the   larceny   of   the   master's    goods 

44  2  Q.  B.  312,  1892.  «  See  infra,  §148. 
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entrusted  to  him,  so,  if  he  delivers  them  to  an  accomplice, 
they  may  both  be  guilty  of  the  offense.  There  are  many 
cases,  however,  where  a  servant  innocently  delivers  goods  to 
the  wrong  person,  or  under  some  other  mistake,  and  where 
the  person  receiving  them  is  cognizant  of  the  mistake,  but, 
nevertheless,  receives  them  with  the  intention  to  appropriate 
them.  If  the  servant  is  one  having  limited  authority,  it  is 
clear,  in  such  a  case,  that  the  one  receiving  the  property  is 
guilty  of  larceny.  He  has  taken  the  goods  without  the  con- 
sent of  the  owner.  The  consent  of  the  owner  given  to  his 
servant  is  limited  to  delivering  the  package  to  the  right  per- 
son, and  does  not  extend  to  making  a  mistake.  Thus, 
where  carpet  was  delivered  to  the  wrong  person  by  a  car- 
man in  the  employ  of  a  railroad  company  and  the  railroad 
prosecuted  the  receivers  for  larceny,  it  was  held  that  the 
carman  had  the  limited  authority  to  part  with  the  carpet  to 
the  consignees  only,  and  that  the  receivers  were  guilty  of 
larceny. 

But  a  servant  or  employe  may  have  such  general  powers 
that  his  act  may  be  said  to  be  that  of  the  principal,  even 
though  he  makes  a  mistake.  His  authority  may  be  suffi- 
ciently general  as  to  include  that  of  making  a  mistake.  In 
such  a  case,  if  he  does  make  a  mistake,  the  act  may  be  said 
to  be  done  with  the  consent  of  the  principal,  and  then  the 
only  question  is  as  to  whether  the  person  receiving  the  prop- 
erty, under  a  mistake  of  the  owner  himself,  could  be  guilty 
of  larceny.*® 

Such  a  case  was  that  of  Eegina  v.  Prince,"*^  where  the 
cashier  of  a  bank  had  paid  out  a  considerable  sum  of  money 
on  a  forged  order.  It  was  urged  that  he  was  only  a  serv- 
ant or  employe  of  the  bank ;  that  the  money  had  been  parted 
with  without  the  consent  of  the  bank.  It  was  urged  that 
liis  authority  did  not  extend  to  paying  out  money  on  forged 
orders.  But  the  court  held  that  the  cashier  had  a  general 
authority  from  the  bank  to  deal  with  the  money,  and  that 
he  had  authority  to  part  with  it  on  receiving  what  he 
believed  to  be  a  genuine  order.    Of  its  genuineness  he  was 

48  See  infra,  §  130.  *''  L.  K.  1  C.  C.  B.  150. 
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the  judge,  and  if  lie  made  a  mistake,  the  mistake  was  the 
mistake  of  the  bank. 

§  129.  Delivery  by  Mistake  of  Owner.  One  receiving 
property  through  the  mistake  of  the  owner  is  treated  much 
like  one  who  has  induced  the  delivery  by  his  own  fraud. 
Where  there  is  no  intention  on  the  part  of  the  owner  to 
transfer  title,  but  merely  an  intention  to  give  possession, 
as,  for  instance,  in  the  case  of  a  bailment,  the  same  princi- 
ple would  apply  as  in  the  case  of  fraud,  and  the  receiver 
taking  the  property  with  intention  to  appropriate  it  would 
be  guilty  of  larceny. 

§  130.  Intention  to  Pass  Title.  But  most  of  the  cases  of 
mistaken  deliveries  by  owners  have  been  cases  where  it  was 
the  intention  to  pass  title,  and  the  statement  is  very  fre- 
quently made  that  the  intention  to  pass  title  on  the  part 
of  the  owner  prevents  the  taking  from  being  larceny,  but 
if  there  is  fraud,  makes  it  instead,  the  obtaining  of  prop- 
erty under  false  pretenses.  The  reason  for  such  a  rule  has 
been  declared  to  be  ''inscrutable."  On  the  other  hand,  if 
the  passing  of  title  is  made  the  only  ground  of  distinction 
between  larceny  and  false  pretenses,  the  distinction  between 
the  two  is  clear  cut  and  reasonable,  for  title  cannot  pass  by 
a  theft.  In  the  case  of  Regina  v.  Middleton,^^  seven  of  the 
fifteen  judges  placed  their  decision  on  the  ground  that  the 
intention  of  the  owner  to  pass  the  title  did  not  prevent  the 
taking  from  being  larceny;  and  the  force  of  their  reason- 
ing is  not  likely  to  be  without  influence.  There  is  still  much 
authority,  however,  for  the  other  side  of  the  proposition, 
that  the  intention  to  pass  title  on  the  part  of  the  owner  pre- 
vents the  taking  from  amounting  to  larceny;  and  this 
authority  must  be  reckoned  with.  But  where  it  still  pre- 
vails it  must  be  understood  as  subject  to  the  rules  as  to  con- 
ditional delivery.*^ 

THE  INTENT  TO  STEAL 

§  131.  Benefit  to  the  Taker.  A  thief  usually  intends 
some  profit  to  himself,  and  it  was  at  one  time  thought  that 

48  L.  E.  2  C.  C.  E.  38.  *»  See  supra,  §  128. 
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the  intention  to  benefit  one's  self  was  an  essential  element 
in  theft ;  but  in  the  case  of  Eex  v.  Cabbage,^^  where  the  de- 
fendant and  the  wife  of  one  Howarth  had  taken  a  gelding 
from  a  stable  and  backed  it  into  a  coalpit,  causing  its  death, 
with  the  idea  that  they  might  help  Howarth,  who  was  in  cus- 
tody for  the  previous  theft  of  the  horse,  it  was  held  by  the 
majority  of  the  judges  that  to  constitute  the  offense  of  lar- 
ceny it  was  not  necessary  that  the  taking  should  be  for  the 
benefit  of  the  taker,  or  lucri  causa,  (for  the  sake  of  gain)  as 
the  technical  expression  is,  although  some  thought  that  the 
object  of  protecting  Howarth  might  itself  be  considered  a 
benefit.    And  this  is  the  general  rule  today. 

§132;  Intent  Wholly  to  Deprive  Owner  of  Property. 
In  the  above  case  the  majority  of  the  judges  held  that  the 
** intent  wholly  to  deprive  the  owner  of  the  property"  was 
sufficient  to  make  the  offense  larceny.  Such  an  intention  is 
shown  by  the  destruction  of  the  property  or  by  its  sale  to  a 
third  party.  On  the  other  hand,  if  an  intention  is  shown 
to  use  the  property  and  return  it,  as,  for  instance,  to  drive 
a  horse  and  carriage  around  a  block  and  return  it,  the  inten- 
tion necessary  in  larceny  is  lacking.  But  in  such  a  case  the 
mere  return  of  the  property  would  not  be  conclusive  as  to 
the  intention  to  return  it  at  the  time  of  the  taking.  That 
would  be  a  question  of  fact  for  the  jury.  But  even  without 
an  intention  to  return  such  property  as  a  horse,  there  need 
not  be  any  intention  to  deprive  the  owner  of  it  permanently. 
The  horse  may  be  taken  to  ride  with  the  knowledge  that  if 
turned  loose,  it  will  return  home  or  be  secured  by  the  owner. 
These  facts  would  have  to  be  taken  into  consideration  by  a 
jury  in  determining  whether  there  was  really  any  intention 
to  appropriate  it.  Between  the  cases  where  the  intention 
is  to  sell  the  property  to  a  stranger  or  destroy  it,  and  those 
where  there  is  a  mere  intention  to  use  or  detain  it  tem- 
porarily, lie  others  of  more  difficulty. 

In  the  case  of  Eegina  v.  Hall,'^^  where  the  defendant  had 
been  in  the  employ  of  the  prosecutor,  who  was  a  tallow 
chandler,  and  had  taken  some  fat  belonging  to  the  latter 

BO  B.  &  B.  292.  Bi  3  Cox  C.  C.  245. 
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with  the  intention  of  selling  it  back  to  him,  the  court  held 
that  a  taking  with  an  intention  to  sell  was  an  appropriation, 
and  that  it  did  not  matter  to  whom  the  taker  intended  to  sell 
it;  and  in  Kegina  v.  Beecham,^^  where  the  defendant  had 
taken  a  railroad  ticket,  ''the  learned  judge  in  summing  up 
told  the  jury  that  if  the  prisoner  took  the  tickets  with  intent 
to  use  them  for  his  own  purposes,  whether  to  give  them  to 
friends,  or  to  sell  them,  or  to  travel  by  means  of  them,  it 
would  not  be  the  less  larceny  though  they  were  to  be  ulti- 
mately returned  to  the  company  at  the  end  of  the  journey." 
In  Regina  v.  Trebilcock,^^  where  the  prisoner  had  taken 
plate  and  pawned  it,  the  court  held  that  the  pledging  of 
the  plate  was  quite  a  different  thing  from  the  merely  tem- 
porary use  of  it,  and  that  the  facts  showed  an  usurpation 
of  the  entire  dominion  over  the  property  comparable  to  a 
sale.    Mr.  Justice  Crowder  said : 

''Probably  it  very  often  happens  that  when  stolen  goods 
are  pawned,  there  is  an  intention  to  get  them  back  again,  if 
the  person  pawning  them  should  ever  be  able  to  do  so,  and 
in  that  case  to  return  them;  but  such  an  intention  affords 
no  ground  for  setting  aside  a  verdict  of  guilty,  when  the 
offense  of  larceny  is  satisfactorily  proved  by  the  evidence." 

If  property  is  taken  with  the  intention  of  keeping  it 
permanently  unless  a  reward  is  paid  for  its  return,  the  tak- 
ing is  larceny;^*  but  the  taking  with  intent  to  return,  in 
hopes  that  some  reward  will  be  given  on  return,  is  not  lar- 
ceny; nor  the  mere  taking  and  withholding  for  a  time  in 
order  that  a  reward  may  be  offered.^^  And  in  Regina  v. 
Holloway,^®  where  the  prisoner  was  a  workman  in  the 
employ  of  certain  tanners,  and  had  removed  skins  dressed 
by  the  workmen  to  his  own  working  place  with  the  idea  of 
getting  additional  pay  from  his  employers,  it  was  held  that 
the  taking  with  intent  to  return,  in  expectation  of  addi- 
tional pay,  was  not  larceny,  although  it  was  intimated  that 

B2  5  Cox  C.  C.  181.  or.  Eegina  v.  Gardner,  9  Cox  C.  C.  253. 
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it  might  be  an  attempt  to  obtain  money  under  false 
pretenses. 

In  a  number  of  English  cases  it  was  held  that  where 
servants  took  oats  or  beans  or  other  food  for  animals 
against  the  orders  of  the  master,  and  fed  them  to  the  ani- 
mals, they  were  guilty  of  larceny,  and  that  it  could  make  no 
difference  that  a  benefit  to  themselves  was  not  intended,  or 
that  they  intended  to  apply  the  things  in  a  way  beneficial 
to  the  owner.    But  this  was  changed  by  statute. 

§  133.  Intent  in  Theft  by  Owner.  It  has  been  a  common- 
place of  the  law  since  the  time  of  Henry  VI.,  at  least,  that 
an  owner  may  be  guilty  of  stealing  his  own  property  from 
a  bailee.  Thus,  in  Eegina  v.  Webster,^''  Chief  Baron  Pol- 
lock says:  "No  doubt  a  man  who  has  pawned  his  watch 
with  a  pawnbroker  may  be  indicted  for  stealing  it  from  the 
pawnbroker."  But  not  many  such  cases  have  been  tried. 
The  statement  is  usually  made  that  where  the  owner  takes 
the  property  from  the  bailee  with  the  intention  to  charge 
him  with  the  property  afterwards,  it  is  larceny;  and  in 
Adams  v.  State,^^  the  court  seems  to  have  been  inclined  to 
confine  thefts  by  owners  to  cases  where  the  intent  was  of 
that  kind;  for  they  held  that  the  wrongful  taking  by  the 
owner  of  his  property  held  by  a  constable  under  a  levy  was 
not  larceny,  as  there  was  not  shown  to  be  any  intention  to 
charge  the  constable  with  the  goods  afterwards. 

§  134.  Taking  under  Claim  of  Right.  It  is  not  larceny 
when  a  man  takes  property  under  the  honest  impression 
that  he  has  a  right  to  it,  if  there  be  a  colorable  title.  A 
mere  custom  to  take  other  people's  property  will  not  pro- 
tect him,  but  if  he  has  color  of  title,  as  under  an  invalid 
sale  which  he  supposed  to  be  valid,  and  takes  the  property 
in  good  faith,  he  is  not  guilty  of  larceny. 

AGGRAVATED  LARCENIES 

§  135.  Grand  Larceny.  Grand  larceny,  at  the  common 
law,  was  stealing  anything  over  the  value  of  twelve  pence. 
Petit  larceny  was  the  stealing  of  anything  of  that  value 

5T  0  Cox  C.  C.  13.  68  45  N.  J.  Law  448. 
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or  under.  Later  the  value  was  fixed  by  statute  in  England 
at  five  pounds,  and  in  many  States  in  this  country  the  value 
is  twenty-five  dollars,  except  in  the  case  of  special  things, 
such  as  horses,  where  the  offense  is  grand  larceny  without 
regard  to  value. 

The  principal  difficulty  in  determining  whether  a  person 
is  guilty  of  grand  or  petit  larceny  arises  where  the  defend- 
ant has  been  guilty  of  several  thefts,  either  of  the  property 
of  the  same  person  at  different  times,  or  of  the  property 
of  different  persons  at  the  same  time.  The  courts  have 
gone  far  at  times  in  combining  thefts  where  they  can  be, 
and  have  been,  united  in  one  indictment;  but  the  matter 
is  generally  treated  under  procedure,  rather  than  under 
the  substantive  law. 

§  136.  Larceny  in  Certain  Places.  Larceny  in  a  dwell- 
ing house,  though  not  under  such  circumstances  as  to 
amount  to  burglary,  was  made  an  aggravated  offense  by  a 
statute  of  Anne  and  other  statutes  in  England,  and  most  of 
our  States  have  dealt  similarly  with  larcenies  in  other  spe- 
cific places  such  as  houses,  buildings,  shops,  warehouses, 
offices,  vessels,  etc.  It  was  early  decided  that  the  statute  of 
Anne  did  not  extend  to  a  stealing  by  one  in  his  own  house, 
nor  to  a  stealing  by  a  wife  in  her  husband's  house,  which  is 
the  same  as  her  own.  The  intention  of  the  statute  was 
declared  to  be  to  protect  the  man's  property  in  his  own 
house  or  the  property  of  others  lodged  in  his  house  from  the 
depredations  of  others,  thereby  giving  protection  against  all 
but  the  owner  himself.  It  has  also  been  decided  that  the 
property  stolen  must  be  such  as  is  usually  under  the  protec- 
tion of  the  house,  deposited  there  for  safe  custody,  and  not 
things  immediately  under  the  eye  or  personal  care  of  some 
one  who  happens  to  be  in  the  house.^^  On  this  last  point, 
however,  there  is  not  entire  agreement. 

§  137.  Robbery.  Robbery  is  committed  by  violence  or 
threats  or  intimidation,  as  contrasted  with  larceny  proper, 
which  is  committed  by  stealth.  Where  force  is  used  to 
overpower  the  person,  or  the  property  is  taken  away  from  a 

6»  Commonwealth  v.  Hartnett,  3  Gray  450. 
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person  after  a  struggle  with  him  for  it,  it  is  clearly  robbery. 
Or  where  he  is  put  in  fear  of  violence  and  parts  with  the 
property  through  fear,  it  is  robbery.  And  where  the  prop- 
erty is  snatched  from  the  person  with  such  violence  that 
an  injury  to  the  person  results,  it  is  generally  considered 
robbery.  But  a  mere  struggle  to  arrest  a  pickpocket  after 
the  discovery  of  a  theft  by  him  would  not  make  the  theft 
robbery  at  common  law,  and  it  is  doubtful  whether  the 
snatching  of  the  property  from  a  person's  hand,  or  a  strug- 
gle to  regain  the  property  after  it  had  been  snatched,  would 
be  sufficient.®*^  In  Nebraska,  a  threat  to  accuse  a  person 
of  an  unnatural  crime  has  been  held  such  violence  as  to 
constitute  the  act  robbery.®^  Stealing  from  the  person, 
where  there  is  not  the  force  required  in  robbery,  is  often 
distinguished  from  ordinary  larceny  by  statute. 

60  state  V.  John,  5  Jones  Law   (N.  C.)  163. 
81  Thompson  v.  State,  61  Neb.  210. 


CHAPTER  X 
OTHER  CRIMES  AGAINST  PROPERTY 

EMBEZZLEMENT 

§138.  Origin.  ^'The  statutes  relating  to  embezzlement, 
both  in  this  country,  and  in  England,  had  their  origin  in 
a  design  to  supply  a  defect  which  was  found  to  exist  in  the 
criminal  law.  By  reason  of  nice  and  subtle  distinctions, 
which  the  courts  of  law  had  recognized  and  sanctioned,  it 
was  difficult  to  reach  and  punish  the  fraudulent  taking  and 
appropriation  of  money  and  chattels  by  persons  in  certain 
trades  and  occupations,  by  virtue  of  which  they  held  a  posi- 
tion of  confidence  or  trust  toward  their  employers  or  princi- 
pals, and  thereby  become  possessed  of  their  property.  In 
such  cases  the  moral  guilt  was  the  same  as  if  the  offender 
had  been  guilty  of  an  actual  felonious  taking;  but  in  many 
cases  he  could  not  be  convicted  of  larceny,  because  the 
property  which  had  been  fraudulently  converted  was  law- 
fully in  his  possession  by  virtue  of  his  employment,  and 
there  was  not  that  technical  taking  or  appropriation  which 
is  essential  to  the  proof  of  the  crime  of  larceny.^  The 
statutes  relating  to  embezzlement  were  intended  to  embrace' 
this  class  of  offenses;  and  it  may  be  said  generally  that 
they  do  not  apply  to  cases  where  the  element  of  a  breach 
of  trust  or  confidence  in  the  fraudulent  conversion  of  money 
or  chattels  is  not  shown  to  exist."  ^^ 

So,  embezzlement  was  intended  to  supplement  common- 
law  larceny.  If  an  act  is  committed  by  one  in  a  position  of 
trust  or  confidence  which  one  not  versed  in  the  law  would 
think  of  as  ordinary  stealing,  the  facts  should  be  first 
examined  to  determine  whether  it  is  common-law  larceny; 
if  not,  then  to  determine  whether  it  comes  within  the  statute 

1  The  King  v.  Bazeley,  2  Leach  (4th  ed.)  835,  2  East  P.  C.  568. 

2  Commonwealth  v.  Hays,  14  Gray  62.    See  also  supra,  §  118. 
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as  to  embezzlement.  Some  of  the  statutes  go  further  than 
the  facts  in  Bazeley's  case,  where  the  servant  received 
property  for  the  master  and  appropriated  it,  and  make 
embezzlement  apply  to  appropriations  by  bailees.  Breaches 
of  trust,  where  the  wrongdoer,  as  trustee,  has  full  legal 
title,  are  also  very  commonly  treated  as  criminal  by  statute. 
The  property  which  may  be  the  subject  of  embezzlement  is 
ordinarily  the  same  as  may  be  the  subject  matter  of 
larceny. 

§  139.  Receipt  of  Property  for  the  Master.  It  was  at 
one  time  held  that  if  an  agent  received  for  his  principal 
money,  which  he  was  unauthorized  to  receive,  that  he 
eould  not  be  guilty  of  its  embezzlement.  Thus,  if  he  were 
authorized  to  take  five  dollars,  and  only  five  dollars,  for  a 
certain  article,  and  actually  accepted  three,  it  was  held  that 
he  had  no  authority  to  receive  three  and  could  not  be  held 
for  embezzling  it  as  received  * '  in  the  scope  of  his  employ- 
ment." But  this  was  mischievous,  and,  where  necessary, 
has  been  remedied  by  statute. 

A  case  essentially  different  is  where  the  servant  does  not 
purport  to  be  acting  for  his  master,  but  uses  property 
belonging  to  his  master  for  his  own  profit.  Thus,  if  a 
chauffeur,  contrary  to  his  master's  orders,  takes  the  mas- 
ter's machine  and  carries  passengers  for  hire,  he  is  not 
guilty  of  embezzlement  in  keeping  the  money  thus  earned, 
however  wrongful  his  conduct  may  be.  There  is,  however, 
a  quite  general  movement  on  foot  to  make  the  unauthorized 
use  of  automobiles  by  chauffeurs  criminal. 

§  140.  Intent.  Where  one  is  in  the  general  employ  of 
another,  as,  for  instance,  the  teller  of  a  bank,  he  ordinarily 
has  no  discretion  in  the  disposition  of  the  money.  He  is  not 
authorized  to  mix  it  with  his  own,  nor  to  do  anything  with 
it  save  deposit  it  in  its  proper  place.  If  he  takes  the  money 
and  uses  it  for  his  own  purposes,  his  intent  is  criminal,  even 
though  he  hopes  to  replace  it  and  thinks  he  will  be  able  to 
do  so.  His  appropriation  of  the  money  of  another  without 
any  color  of  right,  amounts  to  a  fraud  irrespective  of  his 
good  intentions. 
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But,  on  the  other  hand,  agents  such  as  brokers,  usually 
have  the  right  to  mix  the  money  received  in  the  course  of 
their  agency  with  their  own  funds.  If  they  do  so  within 
their  authority  they  become  the  debtors  of  their  principals, 
and  then  a  mere  failure  to  pay  the  debt  will  not  in  itself 
be  any  greater  indication  of  an  intent  to  defraud  than 
would  be  the  nonpayment  of  any  other  debt. 

Between  these  two  extremes  lie  many  cases  where  it  is 
largely  a  question  of  fact  as  to  whether  any  authority  was 
given  to  mix  the  funds  of  the  principal  with  those  of  the 
agent,  or  any  agreement  intended  to  treat  the  agent  as 
debtor.  If  the  agent  acts  in  the  bona  fide  belief  that  such 
authority  was  given,  or  such  agreement  intended,  and  does 
mix  the  money  with  his  own  funds  or  treat  his  obligation 
as  a  mere  debt,  his  mere  inability  to  turn  over  the  exact 
money,  or  to  pay  the  debt,  will  not  amount  to  an  embezzle- 
ment. In  such  a  case  he  is  like  the  person  taking  property 
under  a  claim  of  right  and  with  no  intention  to  defraud. 
The  honest  mistake  as  to  his  authority  will  not  make  him 
a  criminal. 

RECEIVING  STOLEN  GOODS 

§  141.  Nature  of  the  Crime.  At  common  law  the  mere 
receiving  of  stolen  goods  did  not  make  a  man  an  acces- 
sory after  the  fact,  but  he  had  to  receive  the  thief  himself 
or  help  in  his  escape.  By  a  statute  of  William  &  Mary, 
however,  the  receiver  of  stolen  goods  was  made  an  acces- 
sory after  the  fact,  and  "by  statute  of  George  III.  the  receiv- 
ing was  made  a  substantive  crime,  it  being  provided  that 
every  person  who  should  buy  or  receive  stolen  goods,  know- 
ing them  to  be  stolen,  should  be  guilty  of  a  misdemeanor. 
This  statute  has  been  generally  followed  in  this  country. 

§  142.  What  Are  Stolen  Goods?  The  fact  that  goods 
sometimes  in  the  past  have  been  stolen,  does  not  necessarily 
make  them  ** stolen  goods".  They  may  have  lost  that  char- 
acter by  their  restoration  to  the  possession  of  the  owner. 
Thus,  in  Eegina  v.  Dolan,^  the  stolen  goods  were  found  in 

8  6  Cox  C.  C.  449. 
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the  pockets  of  one  Eogers,  by  the  owner,  who  thereupon 
called  a  policeman,  who  took  the  goods  and  wrapped  them 
in  a  handkerchief,  and  all  three  went  towards  the  defend- 
ant's shop.  The  policeman  there  turned  the  goods  over  to 
Rogers,  who  sold  them,  as  directed  by  the  owner,  to  the 
defendant.  It  was  argued  that  the  **  policeman  neither 
restored  the  property  nor  the  possession  to  the  master;  that 
the  goods  were  in  the  custody  of  the  law ;  and  that  the  mas- 
ter's  presence  made  no  difference  in  that  respect;"  but  the 
court  held  that,  although  there  had  been  no  manual  pos- 
session by  the  master  in  this  case,  everything  had  been  done 
under  his  orders,  and  that  there  was  just  as  much  a  restora- 
tion to  his  possession  as  if  he  had  taken  the  goods  into  his 
own  hands  and  no  policeman  had  been  involved.  They 
accordingly  held  that  the  goods  had  lost  their  character  as 
''stolen  goods",  and  that  the  defendant  was  not  guilty.  It 
seems  likely,  however,  that  if  the  owner  had  not  been  con- 
cerned in  the  transaction  at  all,  and  the  policeman  had  acted 
entirely  on  his  own  authority,  the  goods  would  not  have 
been  held  to  have  lost  their  character  as  ' '  stolen  goods ' '. 

§143.  The  Receiving.  One  may  be  a  ''receiver"  al- 
though he  does  not  receive  the  goods  into  his  manual  pos- 
session. It  is  sufficient  that  the  goods  came  into  his  con- 
trol. Thus,  in  Regina  v.  Smith,^  where  there  was  no  evi- 
dence that  the  stolen  watch  had  been  in  the  manual  pos- 
session of  the  defendant,  but  the  jury  found  that  it  was  in 
his  absolute  control,  the  court  held  that  the  finding  of  the 
jury  was  sufficient  to  uphold  the  conviction. 

§144.  The  Intent.  "In  order  to  constitute  the  crime 
created  by  the  statute,  the  stolen  property  must  be  received 
feloniously,  or  with  intent  to  secrete  it  from  the  owner,  or  in 
some  way  to  defraud  him  of  such  property.  The  intent 
must  be  criminal  or  unlawful;  otherwise  no  crime  can  be 
committed.  It  is  the  intent  with  which  the  property  is 
received  that  constitutes  the  essence  of  the  crime.  If  the 
intent  is  honest  and  meritorious,  no  crime  can  be 
committed."" 

*  Dearsly  C.  C.  494.  5  People  v.  Johnson,  1  Park.  C.  C,  1  N.  Y.  564. 
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§  145.  The  Guilty  Knowledge.  If  the  goods  are  stolen 
goods  and  the  ''circumstances  warrant  the  conclusion  that 
they  were  stolen  by  another,  and  they  are  traced  to  the 
possession  of  the  defendant  under  circumstances  sufficient 
to  make  him  believe  they  were  stolen,  this  is  sufficient  to 
uphold  a  conviction.  By  knowing  them  to  be  stolen  is  not 
meant  that  the  defendant  should  have  personally  witnessed 
the  theft.  If  the  transaction  is  such  as  to  convince  him,  or 
as  should  do  so,  that  the  things  were  stolen,  and  he  received 
them,  he  has  knowledge  to  make  him  guilty. ' '  ^ 

OBTAINING  PROPERTY  BY  FALSE  PRETENSES 

§  146.  Origin.  It  was  a  common-law  offense  for  one 
engaged  in  a  trade  to  use  false  weights  or  measures  in  the 
general  course  of  his  dealing,  and  a  conspiracy  to  cheat 
seems  to  have  been  a  common-law  offense.  And,  by  a 
statute  of  Henry  VIII.  it  was  provided  that  the  obtaining 
of  property  by  means  of  privy  tokens,  and  counterfeit  let- 
ters in  other  men's  names,  should  be  criminal;  but  aside 
from  these  cases,  cheating  was  long  merely  a  private  wrong, 
and  did  not  subject  the  offender  to  indictment.  Thus,  in 
Eex  V.  Wheatley,'^  where  the  defendant  had  been  indicted 
because,  as  a  common  brewer,  and  with  intent  to  deceive, 
he  had  delivered  sixteen  gallons  of  amber  beer  for,  and  as, 
eighteen  gallons,  the  court  arrested  the  judgment.  Lord 
Mansfield  said : 

"It  is  a  mere  private  imposition  or  deception.  No  false 
weights  or  measures  are  used,  no  false  tokens  given,  no 
conspiracy ;  only  an  imposition  on  the  person  with  whom  he 
was  dealing,  in  delivering  him  a  less  quantity  instead  of  a 
greater,  which  the  other  carelessly  accepted.'' 

To  meet  this  situation  a  statute  of  George  11.  was  passed 
making  it  a  misdemeanor  to  obtain  property  from  any  one 
by  means  of  false  pretenses  with  intent  to  cheat  or  defraud. 
The  effect  of  this  statute  and  that  of  Henry  VIII.  was  con- 
sidered in  Eex  v.  Pear,^  and  it  was  held  that  it  was  not  the 

e  Frank  v.  State,  67  Miss,  125. 

?  2  Burrow  1761.  »  2  East  P.  C  685. 
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intention  of  either  of  these  statutes  to  lessen  the  penalty 
in  any  cases  which  would  have  been  larceny  at  common  law, 
and  hence  felonies,  by  making  them  misdemeanors;  but 
that  the  intention  of  the  statutes  was  to  make  the  offender 
answer  criminally,  who  before,  by  the  common  law  of  the 
land,  was  only  answerable  civilly.  And  this  holding  has 
been  followed  since. 

Like  embezzlement,  then,  the  statutory  crime  of  obtaining 
property  under  false  pretenses  was  intended  to  supple- 
ment the  law  of  larceny.  The  first  inquiry  to  be  made  is 
as  to  whether  the  crime  is  larceny;  if  not,  the  next  question 
is  as  to  whether  it  comes  within  the  statutory  provisions 
as  to  false  pretenses.  If  the  title  passes  by  the  receipt  of 
the  goods,  the  act  cannot  be  a  theft,  as  by  theft  no  title 
is  acquired;  and  it  is  frequently  said  that  the  mere  inten- 
tion to  pass  title  by  the  owner,  or  one  standing  in  his  place, 
will  prevent  the  act  from  being  larceny,  and  make  it  false 
pretenses — ^but  there  is  no  good  legal  reason  for  this,  and 
the  tendency  is  away  from  it.^  On  the  civil  side  the  act 
would  constitute  fraud  which  would  prevent  passing  of  title. 

§  147.  Subject  Matter  Of.  The  offense  of  false  pretenses 
under  the  English  statutes  has  always  been  construed 
as  largely  analagous  to,  and  closely  bordering  upon,  that 
of  larceny,  and  as  applying  only  to  personal  property 
which  was  capable  of  manual  delivery  and  the  subject  of 

the  later  offense Real  property,  under  the  English 

law,  was  never  the  subject  of  the  offense  of  cheating  or  of 
false  pretenses.  Being  incapable  of  larcenous  asportation, 
it  was  not  regarded  as  requiring  at  the  hands  of  the  crimi- 
nal law  the  same  protection  as  personalty.  Our  American 
statutes  upon  the  subject  have  all  followed  more  or  less 
closely  those  of  England.  As  indicated,  there  are  slight 
differences  in  language,  but  in  substantive  purpose  and 

effect  they  are  the  same The  statutes  of  the  various 

States,  however  general  their  terms,  have  been  uniformly 
held  to  apply  only  to  personal  property  of  a  larcenous 
nature.^* 

»  See  supra,  %  131.  lo  People  v.  Cummings,  114  Cal.  437. 
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In  the  case  of  State  v.  Black,^^  board  and  lodging  had 
been  obtained  by  false  pretenses,  and  it  was  urged  that 
these  would  come  within  the  meaning  of  the  **  money, 
goods,  wares,  and  merchandise,  or  other  property"  men- 
tioned in  the  statute,  but  the  court  held  otherwise.  The 
lodging  clearly  could  not  have  been  the  subject  of  common- 
law  larceny,  and  although  the  food  could  have  been,  it  was 
not  the  property  in  the  food  which  he  obtained,  but  rather 
the  right  to  eat  it,  a  mere  license,  which  was  no  more  the 
subject  of  common-law  larceny  than  the  lodging  itself.  But 
by  statute,  the  obtaining  of  board  and  lodging  and  of  credit 
generally  by  means  of  false  pretenses  is  often  made  a  crime. 
The  false  pretenses  must  have  been  previous  to  the  contract. 

§  148.  The  False  Pretense.  The  false  pretense  need  not 
consist  of  express  statements.  Thus,  where  one  Barnard 
secured  a  pair  of  boot  straps  by  pretending  that  he  belonged 
to  Magdalen  College,  Oxford,  and  aided  the  pretense  by 
wearing  a  commoner 's  cap  and  gown,  the  court  said : 

''If  nothing  had  passed  in  words,  I  should  have  laid  down 
that  the  fact  of  the  prisoner's  appearing  in  the  cap  and 
gown  would  have  been  pregnant  evidence  from  which  a  jury 
should  infer  that  he  pretended  he  was  a  member  of  the 
University,  and  if  so,  would  h^ve  been  a  suflficient  false  pre- 
tense to  satisfy  the  statute.  It  clearly  is  so  by  analogy 
to  the  cases  in  which  offering  in  payment  the  notes  of  a 
bank  which  has  failed,  knowing  them  to  be  so,  has  been 
held  to  be  a  false  pretense  without  any  words  being  used."  ^^ 

Likewise,  the  passing  of  a  check  on  a  bank  with  which 
the  drawer  has  no  account,  or  which  he  knows  will  not  be 
paid,  is  in  itself  a  false  pretense.  But  the  mere  fact  that 
he  has  overdrawn  his  account  will  not  make  the  passing  of 
the  check  a  false  pretense,  because  he  may  have  reason  to 
believe  that  his  check  will  be  honored  notwithstanding  the 
overdraft. 

But  it  has  been  held  that  a  mere  promise  to  pay,  when  at 
the  time  there  is  no  intention  of  paying,  does  not  involve 
a  false  pretense  of  a  present  intention  to  pay,  and  this  is 

11  75  Wis.  490.  12  7  C.  &  P.  784. 
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perhaps  in  accord  with  the  tendency  which  courts  some- 
times show  not  to  multiply  crime,  for  in  civil  cases  such  a 
false  pretense  is  frequently  found  in  the  false  promise.  It 
is  clear,  however,  that  there  is  a  valid  distinction  between  a 
false  pretense,  which  is  the  false  representation  of  a  fact, 
and  the  mere  failure  to  carry  out  a  promise,  honestly  made 
at  the  time.  A  man  who  makes  false  representations  of 
facts  is  a  liar;  a  man  who  fails  to  carry  out  his  honest 
promise  is  merely  not  a  man  of  his  word.  One  may  be  as 
bad  as  the  other,  but  the  two  are  different. 

§  149.  Matters  of  Fact  and  Matters  of  Opinion.  A  false 
pretense  must  be  as  to  a  matter  of  fact,  as,  for  instance, 
as  to  the  quantity  or  the  substance  of  the  article  sold.  Thus, 
in  Kegina  v.  Eagg,^^  Chief  Justice  Erie  said : 

"With  reference  to  the  case  of  Joseph  Eagg,  there  was  a 
false  representation  that  the  quantity  of  coals  in  the  carts 
was  15  cwts.,  whereas  only  about  8  cwt.  were  delivered,  and 
there  was  a  pretense  of  a  delivery  of  7  cwt.,  no  part  of 
which  had  been  delivered.  And  although  the  falsehood  was 
only  as  to  a  part  of  the  entire  quantity  to  be  delivered,  yet 
this  falls  within  the  class  of  cases  of  false  representations 
as  to  the  quantity  of  goods  delivered,  the  principle  of  which 
is  a  false  pretense  of  a  matter  of  fact  cognizable  by  the 
senses,  which  is  an  indictable  offense  within  the  statute. 

"With  regard  to  the  case  of  Thomas  Goss,  there  was  also 
a  false  pretense  of  a  matter  of  fact  within  the  cognizance 
of  the  senses ;  for  by  a  sample  which  he  falsely  represented 
as  a  part  of  the  very  cheese  to  be  sold,  but  which  was  part 
of  a  cheese  altogether  different  both  in  substance  and  value, 
he  procured  the  purchaser  to  try  the  inferior  cheese  and 
part  with  his  money.  That  was  a  false  pretense  as  to  the 
substance  of  the  article  for  sale,  whereby  the  prisoner  was 
enabled  to  pass  off  a  counterfeit  article  as  and  for  the 
genuine  substance.'* 

And,  where  it  was  falsely  stated  that  a  chain  was  fifteen 
carat  gold,  whereas  it  was  only  a  trifle  better  than  six 
carat  gold,  this  was  held  to  be  a  false  pretense  within  the 
statute,  although  the  misstatement  was  one  as  to  quality.^* 

"  8  Cox  C.  C.  262.  1*  L.  B.  1  C.  C.  301. 
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On  the  other  hand,  where  certain  silver-plated  spoons 
were  represented  as  equal  to  Elkington's  A,  although  as  a 
fact  they  were  of  inferior  quality,  it  was  considered  by  the 
majority  of  the  judges  that  this  did  not  come  within  the 
statute.^^  The  better  reason  was  that  given  by  Mr.  Justice 
Erie  and  re-stated  by  him  in  Regina  v.  Ragg  that  ''indefi- 
nite praise  on  a  matter  of  opinion  is  not  within  the  limit  of 
indictable  offenses."  Commenting  on  Regina  v.  Bryan  in 
the  later  case,  the  learned  Chief  Justice  said : 

''A  great  deal  of  dissatisfaction  has  been  expressed  with 
that  decision,  as  if  it  must  operate  as  an  encouragement  to 
falsehood  and  fraud,  and  so  lead  to  a  great  deal  of  mis- 
chief ;  but  it  should  be  recollected  what  an  extensive  calam- 
ity it  is  to  a  respectable  man  to  have  to  stand  his  trial  at  a 
criminal  bar  as  a  cheat,  upon  an  indictment  at  the  instance 
of  a  dissatisfied  purchaser.  It  is  easy  for  an  imaginative 
person  to  fall  into  an  exaggeration  of  praise  upon  the  sale 
of  his  goods. '^ 

§  150.  Pretense  an  Inducing  Cause.  It  is  not  sufficient 
that  the  one  obtaining  the  property  should  have  made  a 
false  statement.  It  must  have  been  an  inducing  cause. 
Thus,  the  giving  of  a  false  name,  if  that  has  no  influence 
on  the  one  parting  with  the  property,  will  not  bring  the 
case  within  the  statute.^®  And  where  it  is  known  that  the 
statement  is  false,  and  the  property  is  parted  with  to  entrap 
the  other  into  crime,  and  not  because  of  the  attempted 
deceit,  the  falsehood  has  been  held  not  to  be  an  inducing 
cause.^^  And  where  the  one  to  whom  the  statement  is  made 
has  equal  means  of  knowledge  with  the  other,  it  is  some- 
times said  that  if  he  acts  upon  the  false  statement,  his 
parting  with  the  property  is  due  rather  to  his  own  care- 
lessness than  to  the  deceit. 

But  the  mere  credulity  of  the  one  parting  with  the  prop- 
erty will  be  no  defense.    Thus,  in  People  v.  Bird/^  where 

15  Eegina  v.  Bryan,  7  Cox  C.  C.  312. 

16  People  V.  Whiteman,  76  N.  Y.  Supp.  211. 

17  Kegina  t.  MiUs,  7  Cox  C.  C.  263. 

18  126  Mich.  631. 
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the  respondents  had  represented  to  one  Curtis  'Hhat  they 
were  the  apostles  of  Christ ;  that  said  Curtis  and  they  were 
to  be  the  judges  of  the  people  in  that  part  of  the  country ; 
that  the  son  of  Curtis  was  to  be  Christ  in  his  second  com- 
ing; that  they  (respondents)  were  sent  by  the  Lord  to  tell 
Curtis  these  things ;  and  that  the  Lord  required  of  him  to 
pay  them  $300,  to  make  a  home  for  them, ' '  it  was  urged  that 
the  pretenses  were  so  absurd  and  irrational  as  not  to  come 
within  the  statute,  but  the  court  said : 

**Mr.  Curtis,  from  whom  the  respondents  obtained  the 
money,  was  evidently  an  ignorant  and  weak  man.  It 
appears  from  his  own  testimony  and  from  other  evidence 
that  his  mind  is  unbalanced  upon  the  subject  of  religion. 
The  statute  is  designed  for  the  protection  of  such,  and  for 
the  punishment  of  those  who  will  take  advantage  of  their 
weakness  to  perpetrate  fraud." 

The  false  pretense  need  not  be  the  sole  inducing  cause  to 
the  parting  with  the  property.  If  it  materially  affected  the 
judgment,  or  **  turned  the  balance,  so  to  speak,  "^^  it  is 
sufficient. 

§  151.  Intent.  The  false  pretense  must  be  made  with 
intent  to  cheat  or  defraud,  and  where  a  man  was  induced 
to  pay  a  note  which  was  already  due  by  the  statement  that 
it  had  been  lost  or  burned  up  and  so  could  not  be  delivered, 
it  was  held  that  a  false  representation  to  induce  a  man  to 
do  his  duty  was  not  within  the  statute.^^* 

FORGERY 

§152.  Definition.  Forgery  is  "the  false  making  or 
alteration  of  any  written  instrument,  with  intent  to  deceive 
and  defraud.  "^^  It  was  thought  by  Hawkins  that  the  instru- 
ment must  be  a  matter  of  public  record,  or  any  other 
authentic  matter  of  a  public  nature,  such  as  a  deed  or  a 
will,  and  that  a  false  authority  to  receive  rent,  or  letter  of 
credit,  would  be  punishable  rather  under  the  statute  of 
Henry  VIII.  as  a  cheat  by  means  of  a  false  token,^^  but 

19  Begina  v.  English,  12  Cox  C.  C.  171.  21  2  East  P.  C.  840. 

20  People  V.  Thomas,  3  Hill  169.  22  gee  supra. 
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in  Eex  v.  Ward,^^  (1726)  the  court  held  that  an  order  that 
certain  goods  be  charged  was  as  much  the  subject  of  forgery 
as  a  deed,  and  that  the  forging  of  such  an  order  was  not 
punishable  under  the  statute  of  Henry  VIII.  unless 
property  had  been  obtained  on  the  strength  of  it.  The 
court  said  the  reason  there  had  not  been  more  of  these 
cases  was  that  ''personal  credit  was  formerly  small,  and 
writings  not  made  use  of." 

§  153.  Nature  of  Document.  In  Eegina  v.  Closs,^*  the 
prisoner  was  tried  for  the  forgery  of  a  copy  of  a  painting 
on  which  he  had  painted  the  signature  ''John  Linnell"  in 
imitation  of  the  signature  of  the  artist  of  that  name  on  the 
original.    But  the  court  said : 

"A  forgery  must  be  of  some  document  or  writing;  and 
this  was  merely  in  the  nature  of  a  mark  put  upon  the  paint- 
ing with  a  view  of  identifying  it,  and  was  no  more  than  if 
the  painter  put  any  other  arbitrarj^  mark  as  a  recognition 
of  the  picture  being  his. " 

They  considered  it  rather  in  the  nature  of  an  obtaining 
property  by  false  tokens,  in  case  property  were  obtained  by 
the  cheat,  than  a  case  of  forgery. 

The  document  need  not  be  in  script.  Thus,  in  Common- 
wealth V.  Ray,^^  the  defendant  was  indicted  for  forging  a 
railroad  ticket  or  pass.  After  quoting  from  Greenleaf  that 
forgery  "may  be  committed  of  any  writing  which,  if  gen- 
uine, would  operate  as  the  foundation  of  another  man's 
liability,"  and  showing  that  the  ticket  or  pass  did  import 
a  contract,  though  an  abbreviated  one,  the  court  said : 

"It  is  then  objected  that  the  crime  of  forgery  cannot  be 
committed  by  counterfeiting  an  instrument  wholly  printed 
or  engraved,  and  on  which  there  is  no  written  signature 

personally  made  by  those  to  be  bound In  the  opinion 

of  the  court  such  an  instrument  may  be  the  subject  of 
forgery  when  the  entire  contract,  including  the  signature 
of  the  party,  has  been  printed  or  engraved.  The  cases  of 
forgery  when  the  entire  contract,  including  the  signature 

23  2  Strange  747.  25  3  Gray  441. 

24  Dears.  &  B.  C.  C.  460. 


CEIMmAL  LAW  133 

but  if  an  individual  or  a  corporation  do  in  fact  elect  to  put 
into  circulation  contracts  or  bonds  in  which  the  names  of 
the  contracting  parties  are  printed  or  lithographed  as  a 
substitute  for  being  written  with  the  pen  and  so  intended, 
the  signatures  are  to  all  intents  and  purposes  the  same  as  if 
written.  It  may  be  more  difficult  to  establish  the  fact  of 
their  signature ;  but  if  shown,  the  effect  is  the  same.  Such 
being  the  effect  of  such  form  of  executing  like  contracts,  it 
would  seem  to  follow  that  any  counterfeit  of  it,  in  the 
similitude  of  it,  would  be  making  a  false  writing,  purporting 
to  be  that  of  another,  with  the  intent  to  defraud." 

§  154.  Use  of  Fictitious  Name.  Although  we  think  of 
a  forger  as  one  skilled  in  imitating  the  signatures  of  oth- 
ers, it  is  clear  that  a  man  may  be  a  forger  although  he  have 
little  skill  in  handwriting.  He  may  write  the  other's  name 
so  that  no  one  who  is  familiar  with  the  other's  handwrit- 
ing will  be  deceived  by  it,  yet  although  there  be  no  resem- 
blance between  the  real  and  false  signatures,  the  fraudu- 
lent use  of  the  name  with  intent  to  deceive  is  sufficient  to 
make  it  a  forgery.  And  it  is  not  even  necessary  that  there 
should  be  any  such  person  as  the  one  whose  signature  the 
writing  purports  to  be.  If  a  fictitious  name  is  used  with 
intent  to  defraud,  it  is  sufficient.  Thus,  in  Lascelles  v. 
State,2®  where  the  defendant  had  drawn  a  bill  of  exchange 
under  the  fictitious  name  of  Walter  S.  Beresf ord,  which 
according  to  his  representations  was  the  name  of  the  son  of 
Lord  Beresford,  an  English  nobleman  of  great  wealth,  who 
was  about  to  deposit  in  bank  a  large  sum  in  the  name  of  his 
son,  the  court  held  him  guilty  of  forgery,  even  though,  as 
it  afterwards  turned  out.  Lord  Beresford  had  no  son  of 
the  name  used. 

**It  would  be  difficult,  perhaps,  by  a  single  definition  of 
the  crime  of  forgery  to  include  all  possible  cases.  Forgery, 
speaking  in  general  terms,  is  the  false  making  or  material 
alteration  of,  or  addition  to,  a  written  instrument  for  the 
purpose  of  deceit  or  fraud.  It  may  be  the  making  of  a 
false  writing  purporting  to  be  that  of  another.  It  may  be 
the  alteration  in  some  material  particular  of  a  genuine 

26  90  Ga,  347. 
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instrument  by  a  change  of  its  words  or  figures.  It  may  be 
the  addition  of  some  material  provision  to  an  instrument 
otherwise  genuine.  It  may  be  the  appending  of  the  genuine 
signature  of  another  to  an  instrument  for  which  it  was  not 
intended.  The  false  writing,  alleged  to  have  been  made, 
may  purport  to  be  the  instrument  of  a  person  or  firm 
existing,  or  of  a  fictitious  person  or  firm.  It  may  even  be 
in  the  name  of  the  prisoner,  if  it  purports  to  be,  and  is 
desired  to  be,  received  as  the  instrument  of  a  third  person 
having  the  same  name. ' '  ^'^ 

§  155.  Use  of  Own  Name.  Where  a  person  uses  his 
own  name,  but  the  name  is  intended  to  be  taken  as  that  of 
another  person,  as  where  a  man  named  John  Jones  receives 
a  promissory  note  payable  to  another  man  named  John 
Jones  and  indorses  it  with  intention  to  defraud,  the  princi- 
ple is  the  same  as  if  another  man's  name  was  used  and  the 
case  is  like  an  ordinary  case  of  forgery.  But  it  has  been 
held  in  some  cases  that  a  man  may  be  guilty  of  forgery  by 
using  his  own  name,  not  because  it  is  intended  to  be  taken 
as  the  name  of  another,  but  because  it  makes  a  false  instru- 
ment. Thus,  where  a  man  made  a  deed  to  land,  and  falsely 
dated  it  so  that  if  the  date  had  been  true  it  would  have 
operated  as  a  conveyance  when,  as  a  matter  of  fact,  it  did 
not  so  operate  because  of  its  real  date,  the  court  held 
that  this  was  a  false  deed  and  a  forgery.^^  And  the  same 
principle  would  seem  to  apply  generally  where  deeds  are 
false,  as  where  there  is  no  pretense  of  title  and  not  merely 
fraudulent.  But  it  is  doubtful  how  far  the  doctrine  will  be 
carried  in  the  case  of  false  instruments  generally,  which  are 
not  false  deeds. 

§  156.  False  Authority.  It  is  generally  considered  that 
when  a  man  falsely  pretends  to  have  authority  from  some 
one  else  and  executes  a  document  for  that  other  person  as 
his  agent,  he  is  not  guilty  of  forgery.^^  It  would  not  be 
unreasonable  to  hold  him  as  for  a  false  instrument,  but  we 

27  Commonwealth  v.  Baldwin,  11  Gray  197. 

28  Eegina  v.  Eitson,  L.  E.  1  C.  C.  200. 

28  Commonwealth  v.  Baldwin,  11  Gray  197. 
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do  not  ordinarily  think  of  an  unauthorized  instrument  as  a 
forgery,  even  though  there  be  an  intention  to  deceive,  and 
so  it  has  been  held. 

§157.  Intent.  ''The  intention  of  one  who  utters  a 
forged  note  to  take  it  up  at  maturity,  and  the  possession 
of  means  which  will  enable  him  to  do  so,  do  not  rebut  the 
inference  of  intent  to  defraud,  which  is  necessarily  drawn 
from  knowingly  uttering  it  for  value  to  one  who  believes 
it  to  be  genuine,  nor  deprive  the  transaction  of  its  criminal 
character. "  ^^ 

30  Commonwealth  v.  Henry,  118  Mass.  460. 


CHAPTER  XI 
OTHER  CRIMES 

CRIMINAL  CONSPIRACY 

§  158.  In  General.  An  agreement  to  commit  a  crime  is 
itself  punishable,  although  no  overt  act  be  committed  in 
pursuance  of  the  agreement;^  and  where  a  crime  is  com- 
mitted in  pursuance  of  an  agreement  all  the  parties  to  the 
agreement  are  parties  to  the  crime.^  But  the  evil  effects  of 
an  act,  only  civilly  or  morally  wrong  if  done  individually, 
may  be  greatly  increased  if  the  act  is  done  in  combination. 
The  combination  may  make  the  act  criminal,  and  as  in  other 
cases  of  conspiracy,  if  the  act  done  in  combination  is  crimi- 
nal, the  combination  to  do  the  act  will  generally  be  crimi- 
nal, even  though  no  overt  act  is  committed  to  carry  it  out. 

''Conspiracies  to  accomplish  purposes  which  by  law  are 
not  punishable  as  crimes,  but  which  are  unlawful  as  vio- 
lative of  the  rights  of  individuals,  and  for  which  the  civil 
law  will  afford  a  remedy  to  the  injured  party,  and  will  at 
the  same  time  and  by  the  same  process  punish  the  offender 
for  the  wrong  and  outrage  done  to  society,  by  giving 
exemplary  damages  beyond  the  damages  actually  proved, 
have  in  numerous  instances  been  sustained  as  common-law 
offenses."  ^  And  where  there  was  a  conspiracy  to  procure 
a  young  girl  to  have  illicit  intercourse  with  a  certain  man, 
it  was  held  to  be  criminal,  although  the  intercourse  alone 
would  not  have  been.* 

§159.  Affecting  Trade  or  Labor.  The  early  English 
statutes  were  very  severe  against  agreements  to  fix  the 
price  of  commodities  or  to  raise  wages.  Any  agreement  to 
strike  was,  by  the  earlier  English  decisions,  a  criminal  con- 
spiracy, but  this  was  changed  by  statute  in  England  and  by 

1  See  supra,  §  30.  »  Smith  v.  People,  25  111.  17. 

2  See  supra,  §  23.  *  Ibid. 
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judicial  decision  in  this  country.  It  is  generally  agreed 
to-day  that  where  a  number  of  workmen,  in  violation  of  no 
contract,  give  notice  that  they  will  cease  to  work  unless 
their  wages  are  raised,  or  hours  shortened,  or  the  conditions 
under  which  they  work  improved,  they  are  not  thereby 
guilty  of  a  criminal  conspiracy.  Authorities  differ  as  to 
whether  an  agreement  to  quit,  if  others  not  members  of  the 
same  organization  are  employed,  is  criminal.  An  agree- 
ment to  strike  unless  a  contract  is  broken,  or  to  boycott  or 
blacklist  an  employer,  is  generally  considered  criminal,  and 
an  agreement  to  use  unlawful  means,  such  as  actual  vio- 
lence or  threats  of  actual  violence,  is  clearly  so.  Agree- 
ments in  restraint  of  trade  have  been  the  subject  of  a  vast 
amount  of  legislation. 

CRIMINAL  UBEL 

§  160.  In  General.  The  publication  of  a  malicious  libel 
was  a  common-law  crime.  It  might  be  either  in  writing  or 
by  pictures  or  signs.  Thus,  in  an  early  case,^  it  was  said 
that  it  might  be  committed  by  fixing  a  gallows,  or  other 
reproachful  or  ignominious  sign,  at  a  party's  door.  If 
against  a  private  man  it  was  considered  to  deserve  punish- 
ment as  tending  to  a  breach  of  the  peace,  and  if  against  a 
magistrate  or  other  public  person  as  concerning  not  only 
the  breach  of  the  peace  but  also  the  scandal  of  govern- 
ment. At  common  law  the  truth  of  the  libel  was  no  defense, 
but  by  an  English  statute,  and  statutes  in  many  of  our 
American  States,  the  truth  is  now  a  defense  if  it  appears 
that  the  publication  was  made  with  proper  motives  and  for 
justifiable  ends. 

From  the  earliest  times  certain  communications  were 
privileged.  Thus  proceedings  in  legislative  assemblies  and 
in  courts  of  justice  were  privileged  out  of  regard  to  the 
public  interest,  and  certain  communications  of  a  private 
nature  also,  where  the  person  making  them  acted  in  good 
faith  and  under  some  duty,  as,  for  instance,  the  duty  of  a 

6  Case  de  Libellis  Famoris,  5  Bep.  125. 
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father  to  warn  his  daughter  of  facts  known  to  him  with 
regard  to  some  one  wishing  to  marry  her. 

§161.  Publication.  *' Actual  communication  of  the 
contents  of  a  libel,  as  by  singing  or  reading,  is  one  mode  of 
publication ;  but  it  is  neither  the  only  nor  the  usual  mode. 
The  common  method  is  by  putting  up  the  paper,  written  or 
printed,  or  its  delivery,  and  no  question  is  ever  asked 
whether  it  was  read  or  not.  We  say  of  another  that  he  has 
published  a  book,  when  he  has  given  its  contents  to  the 
world;  and  we  speak  of  the  publication  of  a  will,  without 
meaning  that  the  actual  contents  of  the  instrument  have 

been  actually  communicated.    So  it  is  with  a  libel If  a 

letter  containing  a  libel  is  sent  sealed  to  another,  or  to  the 
party  against  whom  it  is  made,  or  is  addressed  through  the 
postoffice,  it  is  sufficient",*^  provided  it  is  thereby  com- 
municated to  at  least  one  third  party. 

OFFENSES  AGAINST  PUBUC  JUSTICE  OR  AUTHORITY 

§162.  Perjury.  ''Perjury  is  a  crime  committed  when 
a  lawful  oath  is  ministered  by  any  that  hath  authority  to 
any  person,  in  any  judicial  proceeding,  who  sweareth  abso- 
lutely and  falsely  in  a  matter  material  to  the  issue  or  cause 
in  question,  by  their  own  act,  or  by  the  subordination  of 
others."  '^  But,  although  a  judicial  proceeding  is  spoken  of, 
it  is  not  necessary  that  the  oath  should  be  administered 
before  a  court.  It  may  be  administered  before  a  commis- 
sioner with  authority  to  take  testimony.  And  it  may  be 
upon  some  collateral  matter,  not  directly  connected  with 
the  issue  of  a  cause  on  trial,  as  when  one  who  offers  him- 
self as  bail  swears  his  property  to  be  greater  than  it  is.^ 
But  where  it  concerns  the  issue  of  a  cause  on  trial  it  must 
be  material  to  that  issue.  Thus,  where  one  testified  that  he 
had  seen  a  cow  purchased  by  the  one  who  had  been  charged 
with  its  theft,  and  on  being  asked  where  he  lived,  said 
within  one  hundred  yards  of  the  alleged  seller,  and  it  was 
proved  that  he  did  not  even  live  in  the  State,  the  court  held 

8  Giles  V.  State,  6  Ga.  276.  «  See  Arden  v.  State,  11  Conn.  408. 

7  3  Coke  Inst.  164. 
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that  it  was  not  perjury  since  the  place  where  he  lived  was 
not  material,  as  the  fact  testified  to  "was  not  a  fact  of  such 
a  nature  as  to  be  better  known  to  him  in  consequence  of  the 
contiguity  of  residence."^  But  the  taking  of  false  oaths 
where  it  would  not  amount  to  perjury  at  common  law,  and 
the  making  of  false  aflfidavits,  are  frequently  made  criminal 
by  statute. 

§  163.  Bribery.  "Any  attempt  to  influence  an  officer  in 
his  official  conduct,  whether  in  the  executive,  legislative,  or 
judicial  department  of  the  government,  by  the  offer  of  a 
reward  or  pecuniary  consideration,  is  an  indictable  com- 
mon-law misdemeanor The  offense  is  complete  when 

an  offer  of  reward  is  made  to  influence  the  vote  or  action 
of  the  official.  It  need  not  be  averred  that  the  vote,  if  pro- 
cured, would  have  produced  the  desired  result,  nor  that  the 
official,  or  the  body  of  which  he  was  a  member,  had  authority 
by  law  to  do  the  thing  sought  to  be  accomplished.^®  And 
the  offer  to  accept  a  bribe  is  equally  criminal.^^  And 
where  each  of  two  magistrates  agreed  to  vote  for  the  can- 
didate of  the  other  it  was  held  that  the  same  principle 
applied."  ^^ 

§164.  Corrupt  Practices.  In  Commonwealth  v.  Mc- 
Hale,^^  where  the  defendant  was  charged  with  the  false 
registration  of  the  names  of  certain  persons  at  an  election, 
and  with  depositing  and  counting  the  ballots  of  the  same, 
and  it  was  urged  that  there  was  no  such  common-law 
offense,  the  court  said : 

"An  offense  against  the  freedom  and  purity  of  elections 
is  a  crime  against  the  nation.  It  strikes  at  the  foundations 
of  republican  institutions.  Its  tendency  is  to  prevent  the 
expression  of  the  will  of  the  people  in  the  choice  of  rulers, 
and  to  weaken  the  public  confidence  in  elections.  When 
this  confidence  is  once  destroyed  the  end  of  popular  govern- 
ment is  not  distant.    Surely,  if  a  woman's  tongue  can  so 

8  State  V.  Hattaway,  2  Nott.  &  M.  &  C.  118. 

10  State  V,  Ellis,  33  N.  J.  Law  102. 

11  Walsh  V.  People,  65  111.  58. 

12  Commonwealth  v.  Callaghan,  2  Va.  460. 
18  97  Pa.  407. 
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far  affect  the  good  of  society  as  to  demand  her  punishment 
as  a  common  scold,  an  offense  which  involves  the  right  of  a 
free  people  to  choose  their  own  rulers  in  the  manner  pointed 
out  by  law  is  not  beneath  the  dignity  of  the  common  law, 
nor  beneath  its  power  to  punish.  The  one  is  an  annoyance 
to  a  small  portion  of  the  body  politic ;  the  other  shakes  the 
social  fabric  to  its  foundations." 

And  this  principle  was  extended  to  the  attempt  to  bribe  a 
voter  at  a  municipal  election.** 

§  165.  Obstruction  of  Justice.  The  obstruction  of  the 
administration  of  justice  is  criminal  at  common  law,  and 
this  may  take  many  forms.  Thus,  ''if  a  person  destroys  a 
dead  body,  or  removes  it  to  prevent  an  inquest  being  held, 
he  is  guilty  of  an  offense,  if  the  inquest  intended  to  be  held 
was  one  that  might  lawfully  be  held."*^  And  if  sensational 
and  unfair  reports  of  a  proceeding  before  a  magistrate  are 
published  ' '  the  material  effect  of  which  would  be  to  create  a 
wide-spread  prejudice  against  persons  about  to  take  their 
trial,  an  offense  has  been  committed,"*®  which  is  punish- 
able either  by  indictment  or  by  summary  process  for  con- 
tempt of  court.  So  also  * '  the  bribing,  intimidating,  or  per- 
suading witnesses,  to  prevent  them  from  testifying,  or  to 
prevent  them  from  attending  court,"*'  is  criminal.  **And 
whether  the  witness  has  been  served  with  a  subpoena,  or 
is  about  to  be  served  with  one,  or  is  about  to  attend  in 
obedience  to  a  voluntary  promise,  is  not  material."*^  And 
where  the  misdemeanor  is  one  against  public  justice  and 
dangerous  to  society  *  *  the  taking  of  money  or  other  reward, 
or  promise  of  reward,  to  forbear  or  stifle  a  criminal  prose- 
cution" is  criminal  just  as  it  is  for  a  felony.*®  The  law 
can  take  no  other  attitude  towards  those  seeking  to  ob- 
struct it. 

OFFENSES  AGAINST  THE  PUBLIC  PEACE 

§166.    Affrays,  Riots,  and  Unlawful  Assemblies.    An 
affray  is  ''the  fighting  of  two  or  more  persons  in  some  pub- 

14 state  V,  Jackson,  73  Me.  81.  "State  v.  Holt,  84  Me.  509. 

15  Eegina  v,  Stephenson,  13  Q.  B.  D.  331.    is  Ibid. 

16  Rex  V.  Tibbits,  1  K.  B.  77,  1902.  i»  State  v.  Carver,  69  N.  H.  216. 
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lie  place,  to  the  terror  of  the  citizens,  and  disturbance  of 

public  tranquillity The  words  alone  of  the  parties, 

independent  of  their  acts,  would  not  have  constituted  an 
affray ;  but  their  words,  accompanied  by  their  acts  respec- 
tively, in  drawing  their  knives  and  attempting  to  use  them, 
was  calculated  to  terrify  the  good  citizens  of  Milledgeville, 
and  disturb  the  public  tranquillity."  ^^ 

A  riot  is  defined  to  be,  "A  tumultuous  disturbance  of  the 
peace,  by  three  persons  or  more  assembling  together  of 
their  own  authority,  with  an  intent  mutually  to  assist  one 
another  against  anyone  who  shall  oppose  them,  in  the 
execution  of  some  enterprise  of  a  private  nature,  and  after- 
wards actually  executing  the  same  in  a  violent  and  turbu- 
lent manner,  to  the  terror  of  the  people,  whether  the  act 
intended  were  of  itself  lawful  or  unlawful. ' '  ^i  Ti^e  fear  is 
largely  inferred  from  the  character  of  the  acts.  Thus, 
where  defendants  were  giving  what  is  called  a  charivari 
and  made  a  great  noise  with  their  voices  and  a  trumpet  so 
that  it  could  be  heard  a  mile,  the  court  said : 

"It  was  only  the  witnesses  who  were  not  alarmed.  Oth- 
ers within  the  distance  of  the  mile  in  which  the  noise  was 
heard,  and  who  were  not  present  to  observe  the  actual  con- 
dition of  things,  may  have  been,  and  doubtless  were, 
alarmed;  and  the  peddler  was  afraid  his  horses  would  be 
stolen. ' '  22 

An  unlawful  assembly  is  "any  meeting  whatsoever  of 
great  numbers  of  people,  with  such  circumstances  of  ter- 
ror as  cannot  but  endanger  the  public  peace,  and  raise  fears 
and  jealousies  among  the  king's  subjects."  ^^ 

§  167.  Forcible  Entry  and  Detainer.  The  forcible  entry 
and  detainer  of  the  premises  of  another  is  generally  pun- 
ished by  statute  and  restitution  of  the  property  given.  But 
it  is  also  punishable  under  the  common  law.  In  such  a 
case  there  must  be  something  more  than  a  mere  trespass. 
*  *  The  entry  must  be  accompanied  with  circumstances  tend- 
ing to  excite  terror  in  the  owner,  and  to  prevent  him  from 

20  Hawkins  v.  State,  13  Ga.  322.  22  Bankus  v.  State,  4  Ind.  114. 

21 1  Hawkins  P.  C.  513.  23  1  Hawkins  P.  C.  516. 
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maintaining*  his  right.  There  must  at  least  be  some 
apparent  violence ;  or  some  nnusnal  weapons ;  or  the  parties 
attended  with  an  unusual  number  of  people ;  some  menaces 
or  other  acts  giving  reasonable  cause  to  fear,  that  the  party 
making  the  forcible  entry  will  do  some  bodily  hurt  to  those 
in  possession,  if  they  do  not  give  up  the  same."^*  The 
policy  of  the  law  was  to  prevent  breaches  of  the  peace. 

§  168.  Malicious  Injury  to  Property.  In  England  mali- 
cious injuries  to  property  were  early  punished  by  statutes 
and  most  of  the  prosecutions  were  under  the  statutes.  In 
interpreting  the  earlier  statutes  the  court  construed  malice 
to  mean  ill-will  towards  the  owner  rather  than  a  mere  inten- 
tion to  do  something  wrongful;  but  in  the  later  statutes 
the  necessity  of  ill-will  towards  the  owner  was  done  away 
with,  although  the  courts  still  require  the  intention  to  injure 
property.^^ 

In  this  country  the  courts  of  Pennsylvania  led  the  way, 
and  in  Eespublica  v.  Teischer,^^  held  that  the  malicious  kill- 
ing of  a  horse  was  a  common-law  crime.  The  courts  of  New 
York  and  Massachusetts  followed  in  holding  that  wanton 
cruelty  to  animals  would  amount  to  malice  irrespective  of 
any  feeling  towards  the  owner,  and  in  Pennsylvania  and 
other  States  it  is  sufficient  that  the  act  be  done  from  wanton 
mischief.^'^ 

§169.  Malicious  Mischief  in  General.  But  this  prin- 
ciple has  not  been  confined  to  injuries  to  property.  In 
Commonwealth  v.  Taylor,^^  the  defendant  was  found  guilty 
of  malicious  mischief  in  entering  a  house  and  making  such  a 
noise  as  to  frighten  the  wife  of  the  occupier  and  cause  a 
miscarriage.  And  in  Commonwealth  v.  Wing,^^  the  defend- 
ant was  found  guilty  of  malicious  mischief  in  discharging  a 
gun,  whereby  a  woman  was  thrown  into  convulsions, 
because,  although  it  had  been  customary  to  hunt  where  the 
gun  was  fired,  the  defendant  had  been  warned  that  hearing 
a  gun  fired  would  throw  her  into  a  fit.    The  court  said : 

24  Commonwealth  v.  Shattuck,  4  Cush.  141.  28  5  Binney,  277. 

25  See  supra,  §  37.  29  9  pick.  1. 

26  1  Dallas,  335. 

27  Commonwealth  v.  Cramer,  2  Pears.  441. 
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"Now  the  facts  proved  in  the  case,  namely,  the  defend- 
ant's previous  knowledge  that  the  woman  was  so  affected 
by  the  report  of  a  gun  as  to  be  thrown  into  fits,  the  knowl- 
edge he  had  that  she  was  within  hearing,  the  earnest  request 
made  to  him  not  to  discharge  the  gun,  show  such  a  disre- 
gard of  the  safety  and  even  the  life  of  the  afflicted  party,  as 
makes  the  firing  a  wanton  and  deliberate  act  of  mischief." 

CRIMES  AGAINST  REUGION  AND  MORALS 

§170.  Blasphemy.  Kent  defines  blasphemy  as  "mali- 
ciously reviling  God  or  religion."  Blasphemy  was  early 
punished  by  the  courts  of  the  church,  but  later  the  common- 
law  courts  took  cognizance  of  it,  and  it  has  been  recognized 
as  a  crime  by  the  courts  of  this  country.  The  view  which 
the  courts  would  take  of  the  offense  today  is  probably  best 
expressed  in  the  language  of  Chief  Justice  Coleridge  in 
Eegina  v.  Bradlaugh,^^  where  he  said : 

"If  these  things  were  argued  with  due  gravity  and  pro- 
priety, I  for  one  would  never  be  a  party,  unless  the  law 
were  clear,  to  saying  to  any  man  who  put  forward  his  views 
on  those  most  sacred  things,  that  he  should  be  branded  as 
apparently  criminal  because  he  differed  from  the  majority 
of  mankind  in  his  religious  views  or  convictions  on  the  sub- 
ject of  religion.  If  that  were  so,  we  should  get  into  ages 
and  times  which,  thank  God,  we  do  not  live  in,  when  people 
were  put  to  death  for  opinions  and  beliefs  which  now  almost 
all  of  us  believe  to  be  true.  It  is  not  a  question  of  that  sort 
at  all.  It  is  a  question,  first  of  all,  whether  these  things 
are  not  in  any  point  of  view  blasphemous  libels,  whether 
they  are  not  calculated  and  intended  to  insult  the  feelings 
and  deepest  religious  convictions  of  the  great  majority  of 
the  persons  amongst  whom  we  live ;  and  if  so,  they  are  not 
to  be  tolerated  any  more  than  any  other  nuisance  is  toler- 
ated. We  must  not  do  things  that  are  outrageous  to  the 
general  feeling  of  propriety  among  persons  amongst  whom 
we  live." 

§171.  Abortion.  "The  word  *  abortion'  is  synonymous 
and  equivalent  to  *  miscarriage'  in  its  primary  meaning.  It 
has  a  secondary  meaning  in  which  it  is  used  to  denote  the 
offspring.    But  it  was  not  used  in  that  sense  here  and 

«o  15  Cox  C.  C.  217. 
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ought  not  to  have  been.  It  is  a  flagrant  crime  at  common 
law  to  attempt  to  procure  the  miscarriage  or  abortion  of 
the  woman,  because  it  interferes  with  or  violates  the  mys- 
teries of  nature  in  that  process  by  which  the  human  race 
is  propagated  and  continued.  It  is  a  crime  against  nature, 
which  obstructs  the  fountain  of  life,  and,  therefore,  it  is 
punished.  The  next  error  assigned  is  that  it  ought  to  have 
been  charged  in  the  count  that  the  woman  had  become 
quick.  But,  although  it  has  been  so  held  in  Massachusetts 
and  some  other  States,  it  is  not,  I  apprehend,  the  law  in 
Pennsylvania,  and  never  ought  to  have  been  the  law  any- 
where. It  is  not  the  murder  of  a  living  child  which  con- 
stitutes the  oifense,  but  the  destruction  of  gestation  by 
wicked  means  and  against  nature.  The  moment  the  womb 
is  instinct  with  embryo  life  and  gestation  has  begun,  the 
crime  may  be  penetrated."  ^^ 

§  172.  Bigamy.  Bigamy  is  the  unlawful  contracting  of 
a  second  marriage  while  the  first  is  still  subsisting.  Bigamy 
was  not  a  common-law  crime.  It  was  one  of  those  numer- 
ous offenses  against  morals  that  were  tried  by  the  courts 
of  the  church.  But  by  statute  it  was  made  a  crime  to 
be  punished  by  the  ordinary  courts.  It  is  generally  held 
in  this  country  not  to  require  a  guilty  mind,  that  is,  it 
need  not  be  committed  knowingly.  In  the  case  of  People 
V.  Brown,^2  {^  -^^s  argued  that  a  negro  was  not  guilty 
of  bigamy  because  the  second  marriage  which  he  attempted 
was  with  a  white  woman,  and  by  the  law  of  Michigan 
he  was  incapable  of  marriage  with  a  white  woman;  but 
the  court  held  that  it  made  no  difference  that  there  were 
two  elements  of  illegality  in  the  case  instead  of  one.  The 
second  marriage  would  have  been,  necessarily,  null  and 
void  because  of  the  first,  and  it  did  not  make  any  differ- 
ence that  it  would  have  been  void  even  without  the  first. 
It  was  the  appearing  to  contract  a  second  marriage  and 
the  going  through  the  ceremony  that  constituted  the  bigamy. 

§  173.  Adultery.  Adultery  was  another  of  the  offenses 
which  the  courts  of  the  church  in  England  punished,  and 

«i  Mills  V.  Commonwealth,  13  Pa.  631.  32  34  Mich.  339. 
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of  which  the  common-law  courts  did  not  take  notice;  and 
although  it  has  been  recognized  as  a  common-law  offense 
in  this  country,  the  great  weight  of  authority  is  the 
other  way.  It  is  sometimes  punished  by  statute,  however, 
and  the  statutory  provision  in  Massachusetts  was  held  to 
apply  not  only  to  intercourse  between  a  man  and  a  mar- 
ried woman  not  his  wife,  but  also  to  intercourse  between  a 
married  man  and  an  unmarried  woman.^^  Sometimes 
cohabitation  is  punished  where  an  isolated  act  is  not. 

§  174.  Acts  Contra  Bonos  Mores.  Under  this  heading 
are  classed  miscellaneous  acts  against  public  decency  wHich 
are  punishable  as  crimes.  Offenses  relating  to  marriage 
or  illicit  sexual  intercourse  were  dealt  with  by  the  courts 
of  the  church  in  England,  but  the  common-law  courts,  or 
rather  the  Court  of  King's  Bench,  held  that,  except  in  spe- 
cial cases  of  this  kind,  it  was  the  custodian  of  the  manners 
of  the  people.  And  this  common-law  jurisdiction  has  been 
exercised  by  the  courts  in  this  country.  It  is  under  this 
head  that  immoral  plays,  indecent  exhibitions,  obscene  pic- 
tures, and  a  multitude  of  other  improper  things  are  pun- 
ished. In  many  cases  the  acts  are  so  clearly  contrary  to 
decency  that  no  one  would  hesitate  to  declare  them  properly 
punishable.  In  other  cases,  what  may  seem  artistic  and 
even  inspiring  to  some,  may  seem  in  bad  taste  to  others, 
and  to  still  others  even  criminal.  In  border-line  cases  such 
as  these,  much  must  be  left  to  individual  judgment,  and  it 
is  especially  important  that  those  administering  justice  in 
these  cases  should  be  men  of  sound  judgment  and 
understanding. 

PUBLIC  ^aJISANCES 

§  175.  Public  Nuisances.  Under  this  head  are  ranged 
a  great  number  of  cases  from  the  obstructing  of  a  public 
highway  to  the  keeping  of  a  disorderly  house.  Some  of 
these  cases,  especially  those  affecting  the  health  and  morals 
of  the  community,  are  such  as  we  would  ordinarily  think 
of  as  crimes ;  others,  such  as  the  obstructing  of  the  public 

88  Commonwealth  v.  Call,  21  Pick.  509. 
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highway,  we  would  not  ordinarily  think  of  as  crimes,  and 
for  most  purposes  they  are  not  treated  as  such  by  the  law. 
The  forms  of  criminal  prosecution,  however,  are  used  to 
suppress  them,  although  in  this  country  the  injunction  is 
largely  used  as  the  more  efficacious  remedy.^*  Moreover, 
there  is  in  cities,  especially  where  public  officials  are  either 
lax  in  the  performance  of  their  duties  or  positively  cor- 
rupt, a  growing  tendency  to  appeal  to  courts  for  equity, 
on  the  ground  of  injury  to  property,  for  the  remedy  of 
injunction  in  suppressing  disorderly  houses  in  residence 
sections  of  the  city. 

8*  See  snpra,  §  3. 


EXAMINATION  PLATES. 
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PART  II 


Read  Carefully:  Place  your  name  and  full  address  at  the  head  of  the 
paper.  Any  cheap,  light  paper  like  the  sample  previously  sent  you  may  be 
used.  Do  not  crowd  yoiu*  work,  but  arrange  it  neatly  and  legibly.  Do  not 
copy  the  answers  from  the  Instruction  Paper;  use  your  ovm  words,  so  that  we 
may  be  sure  you  understand  the  subject. 


1.  Define  assault. 

2.  Can  words  ever  amount  to  an  assault?   Explain. 

3.  Does  fraud  vitiate  consent  and  make  an  act  obtained 
thereby  an  assault? 

4.  Are  the  participants  in  a  prize  fight  guilty  of  an  assault? 
Justify  your  answer. 

5.  A  points  a  dummy  revolver  at  B  for  the  purpose  of  frighten- 
ing him,  and  does  so.    Is  A  guilty  of  an  assault? 

6.  Define  false  imprisonment,  kidnapping,  and  mayhem. 

7.  What  is  meant  by  the  words  "against  her  will"  in  the 
definition  of  rape? 

8.  Is  consent  gained  by  fraud  a  defense  to  a  charge  of  rape? 

9.  Define  murder. 

10.    What  is  meant  by  malice? 

IL     A  and  B  attempt  to  commit  burglary.     While  so  engaged 
A  accidentally  shoots  B.    Is  A  guilty  of  murder? 

12.  What  is  a  suflficient  provocation  to  reduce  murder  to 
manslaughter? 

13.  When  does  negligence  amount  to  manslaughter? 

14.  Define  burglary. 

15.  May  fraud  take  the  place  of  force  in  breaking  into  a  house? 
Discuss. 

16.  May  there  be  an  entry  without  any  part  of  the  body  enter- 
ing the  house? 

17.  Define  arson. 

18.  Define  larceny. 
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19.  A  steals  corn  growing  on  a  stalk.    Is  he  guilty  of  larceny? 

20.  At  common  law,  what  anunals,  if  any,  are  subjects  of 
larceny? 

21.  Are  bonds  the  subject  of  larceny? 

22.  May  one  be  guilty  of  larceny  by  stealing  stolen  property 
from  a  thief? 

23.  A,  a  bank  teller,  received  a  bank  note,  and  instead  of 
putting  it  into  the  drawer,  misappropriated  it.  Is  he  guilty  of 
larceny?    Explain. 

24.  State  the  difference  between  a  "wrongful  taking"  in  criminal 
law  and  a  "conversion"  in  the  law  of  torts. 

25.  If  goods  are  delivered  by  a  servant  wrongfully,  and  with- 
out the  consent  of  the  owner,  is  their  appropriation  by  the  receiver 
larceny?    Discuss. 

26.  A  puts  a  piece  of  metal  into  an  automatic  machine,  and 
secures  some  chewing  gum.    Is  he  guilty  of  larceny?    Discuss. 

27.  State  the  distinction  between  grand  and  petit  larceny. 

28.  Define  robbery. 

29.  Why  were  the  statutes  relating  to  embezzlement  necessary? 

30.  Define  the  crime  of  receiving  stolen  goods. 

31.  What  was  the  origin  of  the  crime  obtaining  property  by 
false  pretenses? 

32.  Define  forgery. 

33.  Frank  Smith  gets  possession  of  a  note  payable  to  the  order 
of  Frank  Smith,  but  knows  that  it  was  intended  for  another  of  the 
same  name.  He  indorses  it,  and  collects  the  money.  Is  he  guilty  of 
forgery? 

34.  Define  conspiracy. 

35.  Is  the  truth  of  the  libel  a  good  defense? 

36.  Define  perjury. 

37.  Name  and  define  the  offenses  against  the  Public  Peace. 

38.  Name  and  define  the  crimes  against  Religion  and  Morals. 
S9.    What  are  public  nuisances? 

After  completing  the  work,  add  and  sign  the  following  statement: 

I  hereby  certify  that  the  above  work  is  entirely  my  own. 

(Signed) 
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